Agenda ltem 3

AGENDA ITEM SUMMARY ~  March 13,2020

Ethics Review Board

———

STAFF

Carrie Daggett, City Attorney
SUBJECT

Hearing and consideration in accordance with City Code Section 2-569(e) of whether alleged lobbying
and political consulting activities of Councilmember Ken Summers has carried out political
consulting/lobbying activities that constitute a violation of state or local ethics laws, as alleged in the
complaint filed on January 21, 2020, by Rory Heath (“Complaint”).

EXECUTIVE SUMMARY

The purpose of this item is to conduct additional investigation of the remaining unresolved allegation
in the Heath Complaint, as described above, in follow up to the initial screening by the Ethics Review
Board on March 6, 2020. Attached to this Agenda ltem Summary are materials pertaining to this
allegation that were provided to the Board on March 6, 2020, along with additional materials provided
by the Complainant or subject of the Complaint in advance of publication.

STAFF RECOMMENDATION

Staff recommends that the Board consider information and evidence provided in relation to the
allegation under consideration and the applicable local and state ethics provisions and determine
whether Councilmember Summers has committed an ethics violation as alleged.

BACKGROUND / DISCUSSION

Under City Code Section 2-569(d), any person who believes a Councilmember or board or commission
member has violated any provision of state law or the City Charter or City Code pertaining to ethical
conduct may file a complaint with the City Clerk. After notice to the complaining party and the subject
of the complaint, the Ethics Review Board evaluated the Complaint on March 6, 2020, and determined
that further investigation was needed to make a determination regarding the allegation that lobbying
and political consulting activities of Councilmember Summers violate state and local ethics laws.

The Complaint:

The Complaint was lodged with the Board through the City Attorney on January 21, 2020, by Rory
Heath (the “Complainant”), a Fort Collins resident, against Councilmember Ken Summers and
others, alleging that Councilmember Summers has a conflict of interest generally and in connection
with the Hughes Rezoning and related Ethics Review Board hearings, in light of a webpage offering
his services as a political consultant and lobbyist.

The following is an excerpt from the Complaint summarizing Mr. Heath’s concern (from page 11 of
the Complaint):
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Il.  Fort Collins City Councilmember Ken Summers is currently hosting on his website
kensummers.org, a page dedicated to his political consulting business/lobbyist business.
This page promises direct influence of legisiative matters that can be interpreted to mean

either the influence of a third party, or of himself, in exchange for compensation of some
sort,

lll.  The actions of [Councilmember Summers], as it pertains to all related activities relating to
the consideration of Fort Collins Ordinance No. 138, 2019 (including all related Ethics
Complaints hearings), are in direct violation of State and Municipal Ethical and Conflict of
Interest Laws. [Councilmember Summers has] also failed in performing their fiduciary
duty to the people of Colorado, a duty ingrained within their public service. . ..

Board Review and Determination: |

As provided in City Code Section 2-569, an alternative Ethics Review Board was formed to consider
the original Complaint filed by Mr. Heath, because the Complaint originally named multiple members
of the appointed Ethics Review Board. The alternate Ethics Review Board, consisting of
Councilmember Cunniff, Councilmember Gutowsky, Councilmember Pignataro and Councilmember
Gorgol (the “Board”), met on March 6™ in order to carry out the initial screening of the Complaint. At
that time, the Board determined that no further investigation was warranted of any of the Complaint
other than the allegation that political consulting/lobbying activities of Counciimember Summers are
in violation of state and local ethics and conflict of interest laws.

For continuity of the process and consistency in finalizing action on the Complaint, the Board (as
constituted on March 6) will complete the hearing, investigation and determination in this matter
called for under Section 2-569(e) of the City Code.

Factual Allegations in the Complaint:

The Complaint asserts the following basic facts regarding his allegations against Councilmember
Summers:

Ken Summers, through his KGS Consulting, offers the following services via his website (see
Ex.4):

e “Opening Doors”

e “Providing Access”

e Empowering Influence”
L ]

“PERSONAL CONTACT WITH LEGISLATORS to inform them of your position on a bill
and why you support or oppose the legislation.”

»  “COMMUNICATION WITH DEPARTMENTS that interface with your business on the
writing and implementation of rules”
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e “TOURS AND RECEPTIONS that provide legislators an opportunity to learn firsthand
about the work that you do”

» “Navigating through the maze of the political arena can be a challenge. That is why an
individual with experience working with you and advocating on your behalf can make a
difference.”

While the Complaint contains a number of assertions and statements related generally to the input
the City Council has received from members of the public regarding the Hughes Rezoning, the
Ethics Review Board screening referred only the matter of Councilmember Summers’ alleged
political consulting/lobbying activities for further investigation.

A copy of the KGS Consulting webpage was attached to the Complaint as Exhibit 4 and is attached
to this Agenda Item Summary.

Relevant City or State Ethics Provisions:

1

City Ethics Provisions: The Clty Charter and City Code prohibit members of the City
Council from partlclpatmg in a decision if the Councilmember has a financial interest
or a personal interest in the decision.

1. A financial interest is an interest in the Hughes Rezoning that is equated with money
or its equivalent.

i. If the councilmember is an holder of an ownership interest in or an employee
of an affected business, but the Council decision entails NO FORESEEABLE,
MEASUREABLE FINANCIAL BENEFIT to the Councilmember, the business
relationship does not create a financial interest.

2. A personal interest is any interest (other than a financial interest) by reason of which
an officer or employee would, in the judgment of a reasonably prudent person, realize
or experience:

i. some direct and substantial benefit or detriment,

[direct = resulting immediately and proximately from the circumstances
and not from an intervening cause.]

[substantial = more than nominal in value, degree, amount or extent.)
[benefit = an advantage or gain.]

[detriment = disadvantage, injury, damage or loss.]

ii. different in kind from that experienced by the general public.

[different in kind from that experienced by the general public = of a
different type or nature not shared by the public genérally and that is not
merely different in degree from that experienced by the public generally.)
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2. State Ethics Provisions:

1. For the purpose of the statutory ethics provisions:

i

.
il

Councilmembers are “local government officials” (as defined in Section 24-
18-102(6)).

A financial interest means a substantial interest held by an individual which
is (in relevant part):

1. An ownership interest in a business; or

2. A directorship or officership in a business.

2. Section 24-18-103, C.R.S., when read in conjunction with the rest of the statutory
standards of conduct, is interpreted to establish an ethical standard of conduct
concerning activities that could allow covered individuals to improperly benefit
financially from their public office. However, it is general in nature and does not

-specify a standard or rule to determine what is permissible.

3. Section 24-18-104, C.R.S., prohibits disclosure or use of confidential information
acquired in the course of official duties and acceptance of certain gifts.

4. Section 24-18-105, C.R.S., sets out ethical principles that are “intended as guides to
conduct and do not constitute violations as such of the public trust of office or
employment in state or local government.”

Section 24-18-015(2) provides that:

(2) A ... local government official ... should not acquire or hold an interest in
any business or undertaking which he has reason to believe may be directly
and substantially affected to its economic benefit by official action to be taken
by an agency over which he has substantial authority.

Section 24-18-105(4) provides that:

(4) A...local government official ...should not perform an official act directly
and substantially affecting a business or other undertaking to its economic
detriment when he has a substantial financial interest in a competing firm or
undertaking. (Emphasis added.)

5. Section 24-18-109, C.R.S., provides that

.
L

a local government official shall not (in relevant part) perform an official act
directly and substantially affecting to its economic benefit a business or other
undertaking in which he either has a substantial financial interest or is
engaged as counsel, consultant, representative or agent (§ 24-18-
109(2)(b));

. A member of a governing body of a local government who has a personal or

private interest in any matter proposed or pending before the governing body
shall disclose such interest and refrain from participating in the decision unless
necessary to obtain a quorum (§ 24-18-109(3));

1. The statutes don't define the term “personal or private interest.”
However, a local government official would likely be considered as
having a personal or private interest in any decision that would result in

4
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the official receiving a direct and immediate pecuniary benefit or result
in the official receiving a non-pecuniary benefit or suffering a non-
pecuniary detriment that is direct, immediate and different in kind from
that shared by the general public.

2. Applying this standard here, this means determining whether the City
Council's Hughes Stadium rezoning decision would likely resuit in
Councilmember Summers receiving a direct and immediate pecuniary
benefit or result in him receiving a non-pecuniary benefit or suffering a
non-pecuniary detriment that is direct, immediate and different in kind
from that shared by the general public.

The language of Article XXIX of the Colorado constitution — also referred to as “Amendment
41,” provides that home rule municipalities that have adopted local ethics provisions
addressing the topics in that provision are exempt from its application. A copy of Article XXIX
is attached to this Agenda ltem Summary for reference.

Evidence and Evaluation of Facts Asserted:

The procedures for the hearing will be set by the Board chair, with the Board’s input, at the
beginning of the hearing. The general sequence for the hearing (subject to such time limits
as may be set) will be as follows:

1.

o oswN

10.

1.

Overview of procedures, including time limits, and consideration of any procedural
objections;

Overview of Agenda materials by City Attorney;

Introductory Statement by Complainant (time limit to be set);

Introductory Statement by Councilmember Summers (time limit to be set);
Presentation of Evidence by Complainant (including any witness testimony or
additional records) (time limit to be set);

Presentation of Evidence by Councilmember Summers (including any witness
testimony or additional records) (time limit to be set);

Rebuttal and Closing Statement by Complainant (time limit to be set);

Rebuttal and Closing Statement by Councilmember Summers (time limit to be set);
Board member questions of Complainant and Councilmember Summers;

Board discussion of whether evidence supports finding that an ethics violation has
occurred;

Board vote as to whether evidence supports finding that an ethics violation has

occurred.
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At the completion of the hearing and decision, an Ethics Opinion will be prepared for
consideration by the Board. Upon approval the Ethics Opinion will be presented to Council
for adoption by Resolution.

ATTACHMENTS

Exhibit 4 to Heath Complaint

March 7 Memo to Ethics Review Board from Ken Summers re Ethics Complaint
Financial Disclosure Statement of Kenneth G. Summers, dated January 5, 2017
Financial Disclosure Statement of Kenneth G. Summers, dated April 7, 2017
Financial Disclosure Statement of Kenneth G. Summers, dated April 24, 2018
Financial Disclosure Statement of Kenneth G. Summers, dated May 7, 2019
Lobbyist Summary Regarding lobbying registration of Kenneth G. Summers, dated March 7, 2020.
March 6 Agenda ltem Summary for Item 3 (with attachments)

March 6 Agenda Item Summary for Item 3c (with attachments)

10 March 5 Memo to Ethics Review Board from Ken Summers re Ethics Complaint

11. Article XXIX of the Colorado Constitution (commonly referred to as “Amendment 41")
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Home My Story Photos of my Journey

KGS CONSULTING

The laws that are passed and the regulations that are established have a significant impact on citizens and of all
types in Colorado. Navigaling through the maze of the political arena can be a challenge. That is why an individual
with experience working with you and advocaling on your behalf can make a difference

KGS Consulting provides you with a value-added partnership so you can be proactive on the issues that impact your
business. Here is how thal is accomplished:

+ PROVIDING INSIGHT into the legislative process and political environment

+ TRACKING LEGISLATION lhat impacts your business and helping you to take a formal position on those pieces
of legistation

+« PERSONAL CONTACT WITH LEGISLATORS to inform them of your position on a bill and why you supporl or
oppose the legislation,

» PROPOSING NEW LEGISLATION OR CHANGES IN CURRENT LAW

* ARRANGING FOR TESTIMONY ON BILLS before committees in collaboration with others who share your
position

« COMMUNICATION WITH DEPARTMENTS that interface with your business on the writing and implementation of
rules

« TOURS AND RECEPTIONS that provide legislators an opportunity to learn firsthand about lhe work that you do

« SERVING AS A SPOKESPERSON for your business at the capitol, with other industry groups and in the
community

« PROVIDING FEEDBACK AND UPDATES as needsd to stay on the forefront of how bills are progressing through
the process

These are some of the ways lhat having a conltact inside the capilol can work for you. Some services may be more
appropriate than others depending on your needs and area of interest.

1 look forward to developing a pannership where | can serve
you at the capilol by providing access, opening deoors and
empowerning influence in the legislative process. You can
make a difference and be a part of shaping public policy in
Colorado.

L gaiss B b

Ken

KGS Consulting * ken@kensummers.org
303-725-4765

e [
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KGS CONSULTING

Search

Ken Summers

Get the latest post by email

Entear your email address:

Delivered by FesdBurner

Recent Posts

Hope for a Blue Christmas

The Black Eyes of Jasus

Your Father Knows

The Peril of Forgelting God's Failhfulness

Leadership Under Attack

Archives

December 2019
May 2019

April 2019
March 2019
January 2019
December 2018
November 2018
October 2018
September 3
August 201§
July 2018
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Julie Braswell

FEB 23, 2017 @ 150432
Hi Ken,

I guass itis really a small word after all, You met my teenaged son who is an intern for Senator Lundburg
& couple of weeks ago. You must have made an impression on him because he came home and told me

all about the visit. | knew your name sounded familiar and when | gocgled you | realizad that we had mst

several years ago. You officiated my uncle's funeral - his name was Bruce Jones.

Anyway Nathaniel teld me you ware running for city councit here in Fort Collins (which is whers iiva). That
is vary exciting news as Fort Collins is in desperate need of conservative Christian laadarship. | signad up
for your nawsletier and look forward to keeping up with your campatan.

Blassings,
Julie

Leave a Reply

Your Name *

Your Email *

Your Wabsite
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Fabrusry 2015
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Dace:r!:er ?.6 15
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.‘-Ee.;;éa.".-!!.:-ar :‘!0 13
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July 2015
June 2015
May 2015

April 2015
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- November 2014
Oclober 2014

Seplember 2014

{.’ ”I " August2014

e

July 2014
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June 2014
May 2014
April 2014

March 2014

; February 2014 :
Looking for more on Ken's Story?
To look at previous:post and plctures from
Ken's hospitalization go to ’
hitp:fivavw.caringbridge.ora/visit

. lkensummers
; .

S &

KenSummers ® 2014, All Rights Resarved
Contact #/ Emailken@kensummers.org




City of

Ken Summers
Councilmember
District 3

Date: March 7, 2020

To:  City Council Ethics Committee
From: Ken Summers

Re:  Ethics Complaint

I understand that you have requested “additional” information concerning my
employment. I submit the following:

Unlike other City Councilmembers, due to my disability caused from West Nile Virus
outside of my City Council salary

I HAVE NO OTHER EMPLOYMENT

This request is confusing due to the fact that City Council members are required to fill
out an annual financial disclosure that lists sources of income. Additionally, if there is
some question about my lobbying efforts, lobbyists who have clients are required by the
Secretary of State to register as a lobbyist and to fill out reports about clients and the
amount of income they receive from their clients. This is common knowledge to those
who are familiar with the legislative process.

I trust this puts an end to this matter. The ability to of citizens to make ridiculous and
unfounded claims of a conflict from employment that doesn’t exist and to give any
inclining of merit undermines the ethics process and encourages individuals to assume
the can make an accusation and then expect an individual to prove they are NOT guilty as
charged.

EXHIBIT

i 2




O

RECEIVED
ity Clerk's Office
Cit Of P - I
Fort Collins i el
M DISCLOSURE STATEMENT
Printed Name:
Filing as: Type of Report:
O Mayor/Councilmember O Annual Filing (due on or before May 15)
O City Manager 0 Candidate Filing (due 10 days after acceptance of
O City Attorney nomination, or upon application for appointment)
A Council Candidate O Post-election/Appointment Filing (due within 30 days)
-;a,qhis is my first filing. (Answer all questions)
a This amends my previous flling dated . (Answer &ll questions complelely)
O There have been no changes since my previous filing dated . (Skip to signature
line)

1. List the source or sources of any income, including capital gains, whether or not taxable, of the
person making disclosure and such person’s spouse. (lt is not necessary to list amounts.)
Socia! Security BisobZity
Investmant {ncome
Spousa salary Halcyon Hospice

2. Indicate any financial interest in excess of $10,000 in any business entity.

Universal Communications Company - Loveland, CO

3.  Provide the legal description of any interest in real property owned by the person making disclosure
or such person's spouse.

Parsonal rasidenca - 5705 Whita Willow Or Fort Ceilins, CO 80528

EXHIBIT
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4. Identify by name all offices and directorships held by the person making disclosure and such
person's spouse,

Troasurer, GLO.B.AL. Justica
Loveland, CO

5. List the name of each creditor to whom the person making disclosure or such person's spouse
owes money in excess of $10,000.

Koy Bank

6. Listbusinesses with whichthe person making disclosure, or such person's spouse, are assoclated
that do business with or are regulated by the City of Fort Collins and the nature of such business
or regulation.

Nono

7.  Provide any additional information which the person making disclosure might desire.

./

Signature: & SH 2. Date: ll/ t:f‘/? X4 7




RECEIVED

City Clerk’s Office
Citvof G141 T
tyo
FortCollins FINANCIAL
M DISCLOSURE STATEMENT
Printed Name: Kenneth G Summers
Filing as: Type of Report:
Oxx Mayor/Councilmember O Annual Filing (due on or befare May 15)
O City Manager O Candidate Filing (due 10 days after acceptance of
O City Attorney nomination, or upon application for appointment)
O Council Candidate & Post-election/Appcintment Filing (due within 30 days)
D_This is my first filing. (Answer all questions)
& This amends my previous filing dated ﬁ_/jﬁ,&oz_c (Answer all questions completely)
. There have been no changes since my previous filing dated . (Skip to signature

line)

1. List the source or sources of any income, including capital gains, whether or not taxable, of the
person making disclosure and such person's spouse. (It is not necessary to list amounts.)

Socia) Secunty Disabdilily
Investmen! incoma
Spause salary Halcyon Hespica

Ol of (<2 Ckgn s~

2. [ndicate any financial interest in excess of $10,000 in any business entity.

Universal Communications Company - Loveland, CO

3. Providethelegaldescription of any interestin real property owned by the person making disclosure
or such person’s spouse.

Pessonal residenca - 5706 White Willow Dr Fort Cottins, CO 80528

EXHIBIT




4. Identify by name all offices and directorships held by the person making disclosure and such
person's spouse,

Treasurer, G@OEAL. Justica
Loveland, CO

5. List the name of each creditor to whom the person making disclosure or such person's spouse
owes money in excess of $10,000.

Key Bank

6. Listbusinesses with which the person making disclosure, or such person's spouse, are associated
that do business with or are regulated by the City of Fort Collins and the nature of such business
or regulation.

Nono

7.  Provide any additional information which the person making disclosure might desire.,

| signaturd: @W'“\“”Wﬂ\@ﬂx\ pate: /| 1) <o/ 7




- KECEIVED

 City Clerk's Office . -

C|t of
FINANClAL /]
"Q\W DISCLOSURE STATEMENT

Printed Name: F\& ! l/zm g “aumme o

Filmg as: Type of Report: ‘
Mayor/Councilmember cs\;Annual Filing (due on or before May 15)
ity Manager andidate Filing (due 10 days after acceplance of

O City Attomey nomination, or upon application for appointment)

0O Council Candidate - 0O Post—elechonlAppolntment Filing (due within 30 days)
El This is my firstfiling. (Answer all questions)
O This amends my previous filing dated . (Answer all questions completely)

There have been no changes since my previous filing dated 5 Zml ; - (Skip to signature

1.  List the source or sources of any income, including capital gains, whether or not taxable, of the
person making disclosure and such person's spouse. . (It is not necessary to list amounts.)

2. Indicate any financlial interest in excess of $10,000 in any business entity.

3. Provide the legal description of any interest In real property owned by the person making disclosure
or such person's spouse.




4. ldentify by name all offices and directorships held by the person making disclosure and such
person's spouse. :

5. List the name of each creditor to whom the person making disclosure or such persen's spouse
owes money in excess of $10,000.

6. Uistbusinesses with which the person making disclosure, or such person's spouse, are associated

that do business with or are regulated by the City of Fort Collins and the nature of such business
or regulation.

7. Provide any additional information which the person making disclosure might desire.

}/ = ' .
_S_i_glature{ WQ/ M Date: \ | AU ! ?/




RECEIVEL
City Clerk’s Office

L5%-1 |

FINANCIAL DISCLOSURE STATEMENT

Printed Name:

Kenneth G Summers

Choose one column only and then check appropriate boxes within that column.

Post-Election/Appoiatment Filing
Annual Filing

Status:
This is my first filing as an
elected/appointed official

i {onswer oll questions complately)

DThis amendi my previous fling
dated_
{answer oll questians completely)

1
! JThere have heen na changes
since my previous filing dated

{skip to signoture line}

Candidate filing

Column 1 Column 2 Column 3
Filing as: Filing as: Filing as:
Mayor/Couacilmember Council Candidate City Manager
(currently seoted - not secking {new condidotes and City Attorney
reelection) incumbents)
Type of Filing: Type of Filing: Type of Filing:

Post-Appointment Filing
Annual Filing

“Status:

his is ray fiest filing as a
candidate
fonswer oll questions compleiely)

D’rhis amends my previous fiting

dated
{onswer oll questions completely)

Status:
This is my first filing as an
appointad official
fanswer all questions completely)

Drhis amands my previous filng
dated
{ansvser all questions completely)

DThere have bean no changes
since my previous filing dated

{skip to signature ling)

; List the saurce or sources of any income, including capital gains, whether or not taxable, of the person making disclosure and

City Council Satary

Halcyon Hospice (Spouse)
SSA Dsability

PERA Retiremen:

Cathaolic Charities Retirement
Interest on investments

such person’s spouse. {It is not necessary to list amounts.)

UCC Communicatons - loan

Indicate any financial interest in excess of $10,000 in any business entity.




/
13

;Provide the legal description 6 ary interast in real propeity owined by the persan making disclosure or such person's spouse.
5706 White Wiliow Dr Fort Colins; CO 80528 g

| 1dentify By hame 31l offices and directorships hetd by the parson making didoemre Sod soae perion's spouse,
) Board member - 5.L.0.8.A.L. Justice

:{ Uist the riam of each creditor (o whom the
$10,000.
-} Residential mortgage - Key Bank

person making disclosure or such person's spouse awes money In excessof =~ °

- . . A N . L e S, o - N L s > N .. -3
‘List businesses with which the person making disclosure, or such person’s spouse, are dssociated that do businéss with or are

regulated by the City of Fort Collins ond the nature of such business or regulation.
'None

FProvide any additional infarmatian which the-person making dlsclosure might desire.
'None

Signature: 7

Cliys

nr A R e 5 ate

. o



3/7/2020 Colorado Secrelary of State - Lobbyist Summary

Lobbyist Main Page

Lobbyist Summary

Search by Lobbyist

Legin Lobbyist ID: 20155002638 Status: EXPIRED: 06/06/2016
Name: Summers, Kenneth G Termination Filed: 06/06/2016
Registration Date: 01/03/2016 Reporting Status: CURRENT

Lobbyist
Name: Summers, Kenneth G
Address: 5706 White Willow Dr
City: Fort Collins State: CO Zip/Postal Code: 80528
Phone: 303-725-4765
Email: ken@kensummers.org
Lobbyist Menu o
+ Disclosure Reports (current fiscal year only)
» Clients
» Cumulative Disclosure Report
* Past Disclosure Reports and Registrations
« History
[ Previouspage |

Terms & conditicns |

EXHIBIT

.

hitps:/iwww.sos.stale.co.us/lobby/LobbyistSummary.do?quitButtonDestination=lobbyisiResulls&lobbyistid=20155002638&id=4270 ' 11
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AGENDA ITEN

Ethics Review Boar

STAFF

Carrie Daggett, City Attorney
SUBJECT

These are reference materials provided for the Ethics Review Board's use in considering ltems 3a, 3b
and 3c, all related to review of the complaint filed on January 21, 2020, by Rory Heath under City Code
Section 2-569(d)(1) to determine whether the complaint warrants investigation.

EXECUTIVE SUMMARY

The purpose of this item is to provide references for use in the initial screening by the Ethics Review
Board of a complaint filed with the Board under City Code Section 2-569(d), as described below.

BACKGROUND / DISCUSSION

Under City Code Section 2-569(d), any person who believes a Councilmember or board or commission
member has violated any provision of state law or the City Charter or City Code pertaining to ethical
conduct may file a complaint with the City Clerk. After notice to the complaining party and the subject
of the complaint, the Ethics Review Board then considers the complaint and whether it should be
further investigated. A copy of Section 2-569 is provided as an attachment to this Agenda Item
Summary.

The Complaint:

The Board will consider a complaint lodged with the Board through the City Attorney on January 21,
2020, by Rory Heath (the “Complainant”), a Fort Collins resident, against Mayor Wade Troxell,
Mayor Pro Tem Kristin Stephens and Councilmember Ken Summers. The Complaint (without
attachments) is attached to this AlS and has been electronically provided to Council along with all
attachments.

City Ethics Provisions:

Generally, the ethics provisions established by the City include City Charter Article IV, Section 9, and
City Code Section 2-568. These are each provided as reference materials, attached to this Agenda
ltem Summary.

State Ethics Provisions:

In addition, various state laws are commonly considered ethics laws. These include:

e Sections 24-18-101 through -105, Colorado Revised Statutes (C.R.S.);
= Section 24-18-109, C.R.S,;

EXHIBIT

‘ I8
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¢ Sections 24-18-201 through -206, C.R.S.;
o Sections 18-8-302 through -308, C.R.S.; and
e Sections 18-8-402 through -409, C.R.S.

These statutes are all attached to this Agenda ltem Summary for convenient reference. Advisory
Opinion 17-04 of the Colorado Independent Ethics Commission (IEC), interpreting some of these state
law provisions, and Advisory Opinion 16-05 of the IEC are also attached.

(The language of Article XXiX of the Colorado constitution — also referred to as "Amendment 41,”
provides that home rule municipalities that have adopted local ethics provisions addressing the
topics in that provision are exempt from its application.)

Prior Related Ethics Opinions:

Also attached for your reference is Resolution 2014-107, adopted by the City Council in 2014,
accepting advisory opinion and recommendation no. 2014-01 of the Ethics Review Board. At that
time, then Councilmember Troxell had requested and advisory opinion regarding whether he would
have a conflict of interest in continuing to participate in Council discussions and, ultimately, Council's
vote, regarding the proposed new Colorado State University football stadium then under discussion.
The conclusion at that time was that: 1) there was no indication that then Councilmember Troxell
would recelve any ‘foreseeable, measurable” financial benefit, so no financial interest was
presented; and 2) there was no indication that his position of employment or the amount of his
compensation would be affected by his vote or Council's decision or actions with regard to the
proposed football stadium, so there was no “direct and substantial gain or detriment to him and no
personal inlerest was presented.

The Board Determination:

The Board is required under the Code to evaluate the Complaint and determine by majority vote
whether to formally investigate the Complaint. In doing so, the Board should consider:

1. Whether the allegations in the Complaint, if true, would constitute a violation of state or local
ethical rules;

2. The reliability and sufficiency of any facts asserted in support of the allegations; and

3. Any other facts or circumstances the Board may consider relevant.

If the Board determines that the Complaint does not warrant investigation, the Board then directs
staff to send written notice to the complainant of that determination and the reasoning behind it. A
copy of that notice is also sent to the subject of the Complaint and the City Council.

Summary:

1. if the Board determines that there is no potential violation of state or local ethics laws
under the facts alleged, the Board should make a motion to that effect that explains
the Board’s reasoning, and then vote to make that determination. if the Board makes
this determination, no further action is needed on the Complaint (other than the
provision of notice as required in the Code).



Agenda Item 3

2. lfthe Board determines that the Complaint states a potential a conflict of interest, then
the Board will need to evaluate whether the facts asserted are reliable and sufficient
enough to support the allegation in the Complaint that a violation occurred, making an
investigation of the Complaint appropriate. The Board may have knowledge of
information that contradicts the asserted facts, or there may be a lack of information
needed to form a reasonable suspicion that the violation alleged in the Complaint
occurred. '

3. M there is additional information available or presented to the Board that leads the
Board to conclude that the Complaint does not merit further investigation, the Board
should identify that information and explain how it affects the Board’s decision as to
whether further investigation is warranted.

After the completion of its review of all factors, if it has not already made a determination, the Board
will need to make a motion and vote on whether it has determined that further investigation is
warranted, explaining the reasoning for its decision.

Next Steps:

As noted above, if the Board makes this determination, no further action is needed on the Complaint
(other than the provision of notice as required in the Code).

Alternatively, if the Board determines that further investigation is warranted, staff will suggest a
schedule for next steps for the Board to proceed to that phase of the process. At the end of the
Board's review and investigation, if any, the Board will issue an Ethics Opinion stating the outcome
of its action. The Board's Ethics Opinion is then presented to the City Council for consideration and
possible adoption by resolution.

ATTACHMENTS

January 21, 2020, Complaint filed by Rory Heath (EXHIBITS incorporated by reference only)
Fort Collins City Code Section 2-569
Fort Collins City Charter Article IV, Section 9
Fort Collins City Code Section 2-568
Sections 24-18-101 through -105, Colorado Revised Statutes (C.R.S.)
Section 24-18-109, C.R.S.
Sections 24-18-201 through -206, C.R.S.
Sections 18-8-302 through -308, C.R.S.
Sections 18-8-402 through -409, C.R.S.
- Advisory Opinion 17-04 of the Colorado Independent Ethics Commission (IEC)
- Resolution 2014-107, of the City Council of the City of Fort Collins, Accepting Advisory Opinion
and Recommendation No. 2014-01 of the Ethics Review Board
12. Advisory Opinion 16-05 of the Colorado Independent Ethics Commission (IEC)
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Disclaimer: | am not a licensed attorney in Colorado, nor purporting to be one by submitting this Ethics
Complaint.

To the best of my knowledge, information contained within this ethics complaint is accurate and factual,
as executed to the best of my ability.

I request that the City of Fort Collins Ethics Review Board evaluate the information given herein and that
the Board take any and all appropriate procedures and actions as outlined in the applicable City, State,
and Federal laws, not solely limited to the specific ones discussed within this complaint.

Due to the nature of submitting a complaint of this weight | ask that the review process be explicitly
contingent upon my presence at City Hall during the Ethics Review Board Meeting.

I submit this complaint with the expressed statement that additional material may be submitted, and
the complaint revised, as needed, as new information is discovered and investigated, reserving all rights

to do so.

COMPLAINANT

Rory Heath
PO Box 271777
Fort Collins, CO 80527

COMPLAINEES

Wade Troxell

Mayor, City of Fort Collins

Associate Professor, Mechznical Engineering, Colorado State University
Director, Center for Networked Distributed Energy, Colorado State University
Director, Ramlab, Colorado State University

Kristin Stephens

Mayor Pro Tem, Fort Collins City Council

Councilmember representing District 4, Fort Collins City Council

Graduate Coordinator, Department of Statistics, Colorado State University
Program Assistant Il, Department of Statistics, Colorado State University

Ken Summers
Councilmember representing District 5, Fort Collins City Council

Owner and Registered Agent, KGS Consulting

: T EXHIBIT
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ALLEGATIONS

There exists a consistent betrayal of the public trust vested in the elected officials and the city staff of
Fort Collins. This act was evident in varying levels throughout this process and perpetrated by various
individuals. The most egregious and measurable violation of this trust was evident in the actions of 3
Fort Collins City Council Members, with questions surrounding why they voted against the
overwhelming majority of citizens’ wishes, continually, in strong light of each councilmembers’ obvious
conflicts of interest. The councilmembers in violation are Wade Troxell, Kristin Stephens and Ken
Summers.

Wade Troxell and Kristin Stephens are both current employees of Colorado State University. Colorado
State University, in seeking to sell a tract of land it owns to Lennar Homes, is seeking government
approval befare the very city council that Wade Troxell and Kristin Stephens are both voting members
of. This is textbook conflict of interest and corruption at the elected official level. Each has significant

personal and social interests, significant financial interests, and thus, significant related Conflicts of
Interest.

Ken Summers, by all indications, owns and operates KGS Consulting, a business with the key taglines of
“Opening Doors”, “Providing Access” and "Empowering Influence” listed just below its’ entity name, as
currently seen on Ken Summers’ own website, Kensummers.org. The contents of this website are an
explicit billboard for “pay for play” in the political realm. Kensummers.org is a website still very much in
use and regularly updated, with a post by the user “kensummers” on 12/23/2019. Ken Summers’ email
address and personal phone number are listed on the same page, below the list of services he is able to
provide. This advertisement for influence into governmental decisions, in light of Ken Summers' present
standing as councilmember brings all of his actions under justified scrutiny. Further, when seen voting
opposite of the public will, his actions become that much more suspicious and in question.

Summers himself also possesses a near “sky is the limit” conflict of interest from a personal, social, and
even specific business perspective, possibly even including related lobbying statutes and laws. To really
understand the extent to which Summers’ actions have effected his position of public trust, an intense

investigation will be required; up to and including obtaining copies of financial statements, business

transactions and the like. Opening up the possibility of selling influence invites all possible outside
suitors into the legislative process.

The actions of the counciimembers in question have specifically affected the integrity and the procedure
of Fort Collins City Government in the consideration and the voting of City Ordinance No. 138, 2019 and
even the Ethics Review Board that convened on 12/16/2019.

FACTS

1. Wade Troxell is currently and gainfully employed by Colorado State University. Mr. Troxell is an
Assaciate Professor in the Mechanical Engineering department as well as the Director of the Center
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10.

11,

12,

13.

for Networked Distributed Energy, as well as Director for RamLab. Kristin Stephens is currently and
gainfully employed by Colorado State University. Ms. Stephens is the Graduate Coordinator of the
Department of Statistics and Program Il Assistant in the Department of Statistics. (contained within

Ex. 17)
Wade Troxell and Kristin Stephens both took an Oath to CSU as a condition to their employment at

CSU. (see Ex. 11)
Ken Summers is the presumable owner of KGS Consulting, as displayed as a feature tab on the
website kensummers.org. Kenneth G Summers is fisted as the registered agent on the Colorado
Secretary of State website directory for the same KGS Consulting. (see Ex. 18)
Colorado State University is the owner of a tract of land bounded to the West by Horsetooth
Reservoir and it’s related Open Space, and bounded to the East by South Overland trail. More
particularly described by the accompanying and attached documents, and more generally referred
to simply as the former site of Hughes Stadium.
The university is attempting to sell this land to a developer, Lennar Homes, under conditional terms,
via a Purchase Agreement. (contained within Ex. 17)
The Purchase Agreement in place explicitly lists an “Additional Purchase Price” to be paid as bonus
for every housing unit sold on the property. Also explicitly listed in the Purchase Agreement is a
clause titled “Preliminary Entitlement Confirmation” whereby Lennar homes is given a means by
which to remove itself from the agreement if a stated minimum number of units is not met.
(contained within Ex. 17)
Wade Troxell has collected a paycheck, aka compensation for his employment and efforts. Wages
have been exchanged as consideration for services rendered in the past and continuing to be
rendered into the future.
Further, Mr. Troxell has gained national notoriety from his continued employment and involvement
at programs housed within the CSU System and within the academic buildings of Colorado State
University. (contained within Ex. 17)
Troxell is a director and by extension, a fiduciary, for the Center and the Ramlab. (contained within
Ex.17)
Wade Troxell, though currently an associate professor, could conceivably be promoted to a full
professor or even further promoted to a Dean or the like, as had been the case in the past. This
promotion would carry with it all of the additional benefits of the new title.
Kristin Stephens has collected a paycheck, aka compensation for her employment and efforts.
Wages have been exchanged as consideration for services rendered in the past and continuing to be
rendered into the future. (contained within Ex. 17)
Kristin Stephens, though currently listed as a Graduate Coordinator and a Program Assistant, could
conceivably be promoted to a position with better career opportunities, research authoring
possibilities or a myriad of other benefits. )
Ken Summers, through his KGS Consulting, offers the following services via his website (see Ex. 4) :
* "Opening Doors"
® “Providing Access”
e “Empowering Influence”
® “PERSONAL CONTACT WITH LEGISLATORS to inform them of your position on a bill and why
you support or oppose the legislation.”
e “COMMUNICATION WITH DEPARTMENTS that interface with your business on the writing
and implementation of rules”
e “TOURS AND RECEPTIONS that provide legislators an opportunity to learn firsthand about
the work that you do”



14.

15.

16.

17.

18.

o “Navigating through the maze of the political arena can be a challenge. That is why an
individual with experience working with you and advocating on your behalf can make a
difference.”

In 2017 Mayor Wade Troxell received campaign contributions from the National Association of
Realtors Fund in the amount of $39,722. This number was added to $5,000 that had rolled over
from a previous campaign, and $15,000 collected during this campaign. By definition, local realtors
are dependent on housing as their “inventory” by which to make their commission, an
overwhelming part of their personal compensation. (see Ex. 9)

Thompson Area Against Stroh Quarry, Inc. et al v. Board of County Commissioners of Larimer et al,
Larimer County District Court Case No. 2018CV30371, A court decision within Larimer County,
entered in August of 2019, has directly and specifically addressed the question as to whether a
campaign contribution would warrant recusal by a government official, in any capacity. (see Ex. 9)
Wade Troxell had previously recused himself in a matter related to CSU in 2017 regarding ordinance
No.051, 2017. (see Ex. 9)

When collecting research data at the Drake Centre Event regarding as to which zoning was preferred
by the general public, a narrow offering of 5 different scenarios was given, with none being
composed only of RF and none containing POL. (see Ex. 2)

When asked for public comment and public feedback throughout the re-zoning process, there exists
an absolute preponderance of evidence to support the conclusion that the public would support
either the bare minimum of development for that parcel of land or no development at all, leaving it
just how it is now, untouched. (see Ex. 1)

GOVERNING LAW

The governing laws presented below are only a selection of applicable laws to the Complaint. As such,
consideration of the matter before the Board is not limited only to those cited below and within this
Complaint.

The references made below are given in smaller snippet form. Please review the full attached exhibits,
and the full verbiage of each statute, etc. Pleasesee Ex. 5, 6, 7, 8, 9.

o Fort Collins City Code Sec 2-568 (a) lays out the definitions by which to define the following
portions of the city code

o Fort Collins City Code Sec 2-568 (a) (11) states “personal Interest means any interest (other than
a financial interest) by reason of which an officer or employee, or a relative of such officer or
employee, would, in the judgement of a reasonably prudent person, realize or experience some
direct and substantial benefit or detriment different in kind from that experienced by the
general public.” Also citing Section 9(A) of the Charter Article IV.

o Fort Collins City Code Sec 2-568 (a) {18) states: Substantial shall mean more than nominal in
value, degree, amount or extent.

a Fort Collins City Code Sec 2-569 (c)(2) states: “To Review and investigate actual or hypothetical
situations involving potential conflicts of interest presented by individual Councilmembers or
board and commission members”

e  Fort Collins City Code Sec 2-569 (d)(1) (3) states: “Any person who believes that a
Councilmember or board and commission member had violated any provision of state law or
the Charter or Code pertaining to ethical conduct may file a complaint with the city clerk...”



Fort Collins City Code Sec 2-569 (d)(1) (b) states: “... the Review Board shall consider the
following: (1) whether the allegations in the complaint, if true, would constitute a violation of

state or local ethical rules.”

Fort Collins City Code Sec 2-569 (g) states: “Compliance with the applicable provisions of the
Charter and Code and the provisions of state law, as well as decisions regarding the existence of
nonexistence of conflicts of interest and the appropriate actions to be taken in relation thereto,
shall be the responsibﬂity of each individual Councilmember or board and commission member,

except as provided in..
Colorado Revised Statute 24-18-102 states:

“As used in this part 1, unless the context otherwise requires:

(1) “Business" means any corporation, limited liability company, partnership, sole
proprietorship, trust or foundation, or other individual or organization carrying on a
business, whether or not operated for profit.

(2) "Compensation" means any money, thing of value, or economic benefit conferred
on or received by any person in return for services rendered or to be rendered by
himself or another.

(3) "Employee” means any temporary or permanent employee of a state agency or any
local government, except a member of the general assembly and an employee under

contract to the state.
(4) “Financial interest"” means a substantial interest held by an individual which is:

(a) An ownership interest in a business;

(b) A creditor interest in an insolvent business;

(c) Anemployment or a prospective employment for which negotiations have begun;
(d) An ownership interest in real or personal property;

(e) Aloan orany other debtor interest; or

(f) A directorship or officership in a business.

(S) “Local government” means the government of any county, city and county, city,
town, special district, or schoo! district.

(6) "Local government official” means an elected or: ‘appointed official of a local
government but does not include an ‘employee of a local government;

(7) "Ofﬁcial act’ or "off' cial attion” means anvvotg, demsion, recommendatlpli,
approval, disapproval, of other action; incliiding ifattion, which invélvesthe use of

discretionary authority.
(8) "Public officer” means any elected officer, the head of a principal department of the

executive branch, and any other state officer. "Public officer" does not include a
member of the general assembly, a member of the judiciary, any local government



official, or any member of a board, commission, council, or committee who receives no
compensation other than a per diem allowance or necessary and reasonable expenses.

(9) "State agency" means the state; the general assembly and its committees; every
executive department, board, commission, committee, bureau, and office; every state
institution of higher education, whether established by the state constitution or by law,
and every governing board thereof; and every independent commission and other
political subdivision of the state government except the courts.”

Colorado Revised Statute 24-18-103 states:

“1) The holding of public office or employment is a public trust, created by the confidence
which the electorate reposes in the integrity of public officers, members of the general
assembly, focal government officials, and employees. A public officer, member of the general
assembly, loca) government official, or employee shall carry out his duties for the benefit of the
people of the state.

(2) A public officer, member of the general assembly, local government official, or employee
whose conduct departs from his fiduciary duty is liable to the people of the state as a trustee of
property and shall suffer such other liabilities as a private fiduciary would suffer for abuse of his
trust. The district attorney of the district where the trust is violated may bring appropriate
judicial proceedings on behalf of the people. Any moneys collected in such actions shall be paid
to the general fund of the state or local government. Judicial proceedings pursuant to this
section shall be in addition to any criminal action which may be brought against such public
officer, member of the general assembly, local government official, or employee.”

Colorado Revised Statute 24-18-104 (1)states: “ Proof beyond a reasonable doubt of commission
of any act enumerated in this section is proof that the actor has breached his fiduciary duty and
the public trust. A public officer, a member of the general assembly, a local government official,
or an employee shall not:..."

Please consider Colorado Revised Statute 24-18-105, in it's entirety.

Colorado Revised Statute 24-18-109 states:

(1) Proof beyond a reasonable doubt of commission of any act enumerated in this
section is proof that the actor has breached his fiduciary duty and the public trust.

{(2) Alocal gdvernment official or local government emptoyee shall not:

(a) Engage in a substantial financial transaction for his private business purposes with a
person whom he inspects or supervises in the course of his official duties;

(b) Perform an official act directly and substantially affecting to its economic benefit a
business or other undertaking in which he either has a substantial financial interest or
is engaged as counsel, consultant, representative, or agent; or

{c) Accept goods or services for his or her own personat benefit offered by a person
who is at the same time providing goods or services to the local government for which
the official or employee serves, under a contract or other means by which the person
receives payment or other compensation from the local government, unless the
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totality of the circumstances attendant to the acceptance of the goods or services
indicates that the transaction is legitimate, the terms are fair to both parties, the
transaction is supported by full and adequate consideration, and the official or
employee does not receive any substantial benefit resulting from his or her official or
governmental status that is unavailable to members of the public generally.

(3) (@A membgf of the; go'vammg bodyofé 16cal gow;mment who Has ay pers’onal of
private iriterestin any matter- proposed or pending before thegovermng bi dv shall
disclosé siuch ihterestto the governing Body-and shiall not vote thereon.and shail
refrain from attémpting to inflierice the decisions of the other members of the

governing body in votiig on the matter.

(b) Amember of the governing body of a local government may vote notwithstanding
paragraph (a) of this subsection (3) if his participation is necessary to obtain a quorum
or otherwise enable the body to act and if he complies with the voluntary disclosure

procedures under section 24-18-110.

(4) 1t shall not be a breach of fiduciary duty and the public trust for a local government
official or local government employee to:

(a) Use local government facilities or equipment to communicate or correspond with a
member’s constituents, family members, or business associates; or

(b) Accept or receive a benefit as an indirect consequence of transacting local
government business.

(5) (a) Notwithstanding any other provision of this article 18, it is neither a conflict of
interest nor a breach of fiduciary duty or the public trust for a local government official
who is a member of the governing body of a local government to serve on a board of
directors of a nonprofit entity and, when serving on the governing body, to vote on
matters that may pertain to or benefit the nonprofit entity.

(b)

(1) Except as provided in subsection (5){b){ll) of this section, a local government official
is not required to provide or file a disclosure or otherwise comply with the
requirements of subsection {3) of this section unless the local government official has a
financial interest in, or the local government official or an immediate family member
receives services from, the nonprofit entity independent of the official's membership
on the board of directors of the nonprofit entity.

() A local government official who serves on the board of directors of a nonprofit
entity shall publicly announce his or her relationship with the nonprofit entity before
voting on a matter that provides a direct and substantial economic benefit to the

nonprofit entity.

In applying the laws referenced and re-stated above, there exist numerous applications, arguments and
even very clear cut violations of law and worse yet, violations of the public trust given to the individuals

in question.



ANALYSIS

Wade Troxell and Kristin Stephens have a direct personal Interest in CSU, a bias because of their
relationship with CSU, and a means by which they can be rewarded by CSU as expertly laid out in a
previous, and wholly separate ethics complaint regarding the very same ordinance. (see Ex. 17): Their
refusal to recuse themselves from the process gave them a means by which they could exert their bias
and personal/professional agenda upon the final decision. (see Ex. 3, in lieu of a typed transcript
pertaining to the 11/5/2019 Council Meeting, in addition to oll other meetings os related to the
Ordinance referenced within this Complaint)

At every occasion that public comment was collected, the overwhelming majority of respondents asked
for zoning that maximized open space, and minimized the number of houses placed on the parcel of
land in question. The original materials for the First Reading of the ordinance retating to this parcel of
land contained a breathtaking 655 pages full of citizens begging their elected officials to vote with the

will of the people and approve a zoning solution best exhibited by either RF or POL zoning for the
entirety of the tract. (see Ex. 1)

When it came time to declare their voting intentions, both Wade Troxell, Kristin Stephens, and Ken
Summers, even upon being directly advised by city staff that affordable housing was unenforceable,
chose to vote for higher density/ more housing units under the false rationale that this would create
more affordable housing. (see Ex. 3, in lieu of a typed transcript pertaining to the 11/5/2019 Council
Meeting, in addition to all other meetings os related to the Ordinance referenced within this Complaint)

This voting rationale, especially when told that their argument was proven invalid on record, is
suspicious to say the least. By all appearances and indications, Troxell and Stephens voted in line with a
course of action that would benefit their employer/ the entity that they are representatives for. Their
votes were just opposite of the overwhelming public opinion. Further, the fact that they were even
~ allowed to guide and participate in the discussion is alarming and a tainting of the sanctity of
government, and especially alarming when considering their fiduciary duty to their constituents and the
greater good of the Colorado public. (see Ex. 2, and all applicable laws regarding fiduciary duty, not
limited only to the ones contained within this complaint)

Further bringing into question the sanctity of the process is the way that research data was collected
and presented to Council, and similarly presented to the public. At the Drake Centre, public respondents
were railroaded into choosing amongst only S options, with all options containing a large amount of
homes to be built in their relating zoning. (see Ex. 2)

No options were given that had exclusive RF or POL zoning. Coupled with the slides presented by city
staff summarizing support for each of the narrow options, a misrepresentation of the public’s will and
wishes was provided, with ease. Even the digitization of the post-it comments edited some comments
by practice. (see page 19 and 15 of Ex.1)

Fundamentally, this is an affront to the will of the people, as perpetrated by city staff and further brings
into question the trust that is placed in local government officials, and city staff. These were both
actions supported by city staff and referenced by the Councilmembers in question. Also interesting was
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Troxell’s previous recusal when a similar conflict of interest arose in relation to his employment at CSU
in 2017 regarding Ordinance No. 051, 2017.

By the wording and definitions of the State Statutes and the Fort Collins Codes that generally reference
the State Statutes, (see Ex. 6, 7, 8), Troxell and Stephens are representatives and employees of CSU/ the
seller of the parcel described in the ordinance. Within (Ex. 6,7,8), there are numerous applications of the
terms and concepts introduced within the law, resulting in a very clear violation of nearly each

applicable one.

Councilperson Summers was presented the same overwhelming number of responses from citizens
begging for Open Space and at worst, RF zoning, and just like Troxell and Stephens, he voted against the
wishes of the very people that he was entrusted to represent and vote in line with. This decision to vote
against the people before him, against the 655 pages of public comment and against the public’s wishes
in general was particularly alarming when considered in the frame of his website ie “Providing Access”,
“Empowering Influence”. When looked at in that context, a vote against the public will, and instead in
line with a possible private commercial interest seems to have possibly occurred.

There is also a workplace sociological factor involved in Troxell and Stephens inherent bias towards their
workplace. Not only is their future success tied to the future of CSU, but their success is also tied to their
relationships with the people whom all fly the same CSU flag. It is a known psychological assertion that
those together, all striving towards the same goal, especially in employment, regardless of the sector,
tend to exhibit a groupthink mentality and one that is in line with supporting the endeavors of the
organization as a whole, regardless of evidence to the contrary; even to the detriment of those not a
part of the same organization. Key examples of this can be seen in the Milgram Experiment on
Obedience to Authority, The Solomon Asch Conformity Concept, and Irving Janis’ work regarding the
identification and study of the idea of “groupthink.” (see Ex. 12, 13, 14)

Previous opponents of the fact that employment within State Education is still employment, with ali of
it's associated trappings, have argued that there is somehow a difference between the two. When
evaluating any differences between public and private employment, they share nearly all of the same
key characteristics: They show up to perform work duties at a common location usually, get a paycheck
from this work, network and socialize with their peers and fellow employees while at work. They even
share the same common goal of the prosperity and continued success of that entity that they represent.

This goal in this case is firmed up by an oath to CSU which they both took. (see Ex. 11)

When evaluating the issue of conflict of interest, the Academic Faculty and Administrative Professional
Manual of Colorado State University (see Ex. 10) states “External obligations, financial interests, and
activities of each University employee must be managed so that there is no interference with the
employee’s primary obligation and commitment to the University.” When evaluating which of Troxell
and Stephen’s conflicting interests will win out, it’s very clear that the CSU Staff Manual dictates that
The University's interests must win out. in this case, dictating that CSU’s interest must win out over the
public’s wishes regarding this Ordinance and the fate of the associated parcel of land. This fact is laid out
in writing. In fact, Troxell and Stephens are to even remove themselves from the interference, as per the

same Manual.



Also in relation to this passage in the CSU Manual is the fact that Troxell and Stephens have not even
properly adhered to the policies of CSU, nor the public trust placed within them by that employment, by
removing themselves from the interference

Al of these actions, and suspicious voting patterns, coupled with Troxell and Stephens steadfast refusal
to simply recuse themselves places us on the doorsteps of a very scary political principle: corruption.
Continuing on this course and allowing these individuals to vote on, much less influence the discussion
on the topic, is improper and casts a shade of impropriety on the process.

Further, it has been shown again and again that this approach to determining the fate of a such a large
and valuable swath of land is the wrong way to go about it. This is evidence that the fate of the Hughes
Site needs to be in the hands of the thousands of people that have enjoyed it, and not just in the hands
of 7 people too easily influenced by outside interests and unwilling to recognize their own inherent bias.
{see Ex. 1)

At no point during this process has government aptly summarized the people’s opinion for them, nor
should they be allowed to.

Further disconcerting was the question as to whether the Ethics Review Board that previously met on
12/16/2019 can even be considered to be unbiased, when council themselves are asked to essentially
police themselves in the manner. | feel that asking anyone to objectively judge and evaluate a peer
whom shares the same duties and responsibilities as oneself is not a fair process in the least due to
inherent biases. i.e., you're naturally inclined to fee! sympathetic to someone who encounters the same
possible challenges and possible pitfalls before them.

What personally concerns me in the matter is the voracity with which Ken Summers attacked all
arguments in support of an investigation into the Ethics Complaint (see future exhibit to be added of
record of the Ethics Review Boord meeting having taken place on 12/16/2019). Considering Ken’s own
promises of “Opening Doors”, “Providing Access”, and “Empowering Influence” on his website, | can’t
help but fear that Ken’s own consulting business has somehow tainted even the Ethics Review Board.
And to be honest, | don’t even know where to start on all of the processes that Ken could have tainted
by his actions and questionable motives.

The question to consistently be asked here is: What happens when the needs and goals of a client of
Ken'’s consulting service runs opposite of that of his constituents? The fact that the possibility even
exists that he could arrive at this decision juncture is unacceptable, especially in view of the public trust
that is placed upon him. In fact, the very idea of “opening doors” and “selling access” is antithetical to a
properly represented constituency.

When looking to outside advice and academic legal guidance on the subject, Robert Wechsler, a
graduate of Harvard College and Columbia University Law School, and contributor to Columbia Law
School’s Center for The Advancement of Public Integrity, offers terrific exploration of the topic th rough
two writings, Local Government Ethics Programs: A resource for Ethics Commission Member, Local
Officials, Attorneys, Journalists, and Students, and A Manual for Ethics Reform EX and Local Government
Ethics Programs In a Nutshell. (see Ex. 15, 16) In the past, Wechsler has even contributed to The
Washington Post regarding Washington D.C. politics.
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Finally, regarding the topic of campaign contributions by the National Association of Realtors Fund to
Mayor Troxell's election campaign, there exists case law regarding proportionally large contributions to
a candidate’s election campaign serving to “violate a person’s due process rights to an impartial
decision-making body.” (see Ex. 5,9) This case law, found in the same county as the parcel in
consideration, is a terrific path by which to approach Troxell’s actions from an additional front.

CONCLUSION

n summary, the following has been presented:

l. Fort Collins Mayor Wade Troxell and Fort Collins City Councilmember Kristin Stephens are both
employees of Colorado State University, the very same entity seeking favorable re-zoning so
that the sale of a large 165-acre parcel of land may be successfully sold to Lennar Homes, a
developer.

. Fort Collins City Councilmember Ken Summers is currently hosting on his website
kensummers.org, a page dedicated to his political consulting business/lobbyist business. This
page promises direct influence of legislative matters that can be interpreted to mean either the
influence of a third party, or of himself, in exchange for compensation of some sort.

. The actions of all three individuals, as it pertains to all related activities relating to the
consideration of Fort Collins Ordinance No. 138, 2019 (including all related Ethics Complaints
hearings), are in direct violation of State and Municipal Ethical and Conflict of Interest Laws. All
three individuals have also failed in performing their fiduciary duty to the people of Colorado, a
duty ingrained within their public service, and in the case of Troxell and Stephens, their
employment by Colorado State University.

IV.  Aconsistent effort to minimize the representation of the public’s wishes regarding the end use
of the parcel of land in consideration has been continually undertaken by city staff and City

Elected officials.

| request that the Ethics Review Board investigate all ethics violations made by Wade Troxell, Kristin
Stephens, and Ken Summers. | request that the Board carry this out using all tools and options at it's
disposal and do so by taking to heart the public’s explicit, expressed, and continual wishes regarding one
of the most important pieces of Iand to Fort Collins’ Identity. | specifically request that Wade Troxell,
Kristin Stephens and Ken Summers are removed from all interactions with the decision-making process,
and severe remediation actions are taken to address the harm to the process already caused.

In closing, I'd like to give the opportunity for a few other members of the public to speak and have their
voices heard in a more direct way:

“No westward growth. Open Space. Walking trails only.”
“500-600 Homes added to this area unacceptable”

“Encourage CSU to look for a buyer that will keep it open space”
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“This ‘open space’ has been an outdoor recreation location well-known by the community and used as
such for many, many years. Development is taking this away from the community. {post-it note placed
over word, illegible} allow lots of open space.”

“Takes public access and enjoyment/ shared use out of the picture. Not fair when we have to stare at
those houses instead of our beautiful foothills habitat every day.”

Above quotes excerpted from Exhibit 1, and poges 94-112 of the First Reading Packet for Ordianance No.
138, 2019.

In light of this complaint, and consistent with the actions taken regarding past Ethics Review Board
Complaints, | respectfully request a delay in any matters before Council in relation to Ordinance No.
138, 2018, commonly referred to as “The Hughes Re-Zoning.” As explicitly acknowledged and stated

on 11/19/2019, the mere appearance of impropriety in the process could forever stain the process
and further erode the public trust in Council’s actlons.

Submitted with respect and severe concern to the Ethics Review Board this 21* day of January, 2020.

Rory Heath
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12,
13,
14.
15.
16.
17.
18.
19.

All pages of previous submitted comments, pages 94-748 of the packet
All pages of narrow options given to drake centre attendees

Video of first reading

KGS website

Referenced court case by lawyer letter

Muni Code

State Statutes

Statutes submitted by city attorney

Lawyer letter

. Excerpt from Academic Faculty and Administrative Professional Manual of Colorado State

University

. Oath of CSU

Voltage- Milgram Experiment

Group Think- asch conformity concept

Groupthink- Irving L Janis, httos://v s britanhize.comistiznce/srousthins
Shortened Columbia University Paper

Long Columbia University Paper

Nick Frey Complaint

Secretary of State Directory Result for KGS Consulting

Official Record of Ethics Meeting to be found in the future
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Sec, 2-569. - Board of ethics.

(a)

(b)

(d)

In order to assist the Councilmembers and board and commission members in interpreting and
applying the definitions, rules and procedures pertaining to ethics established by the Charter and
Code and by the applicable provisions of state statute, there is hereby created a Board of the City to
be known as the Ethics Review Board, hereafter referred to in this Division as the "Review Board."

The Review Board shall consist of three (3) Councilmembers elected by the Gity Council, one (1) of
whom shall be elected by the Review Board to serve as a chairperson. One (1) alternate shall also
be appointed by the City Council to serve in the event that a regular member of the Review Board is
unavailable or in the event that any particular complaint or inquiry is directed towards a member of
the Review Board.

Subject to the provisions of Subsection (d) below, the duties and responsibilities of the Review
Board shall be as follows:

(1) To review and investigate complaints of unethical conduct filed against Councilmembers or
board and commission members by any person;

(2) To review and investigate actual or hypothetical situations involving potential conflicts of
interest presented by individual Councilmembers or board and commission members;

(3) After review and investigation, to render advisory opinions or interpretations pertaining to such
complaints or inquiries under the relevant provisions of the Charter and Code and the applicable
provisions of state law, if any, and to make written recommendations to the City Council and
any affected board or commission concerning the same; and

(4) To propose any revisions ta the provisions of the Charter or Code or other regulations, rules or
policies of the City pertaining to ethical conduct as the Review Board may deem necessary and
appropriate in the best interests of the City.

Complaints and inquiries shall be submitted to the Review Board only according to the following
procedures:

(1) Complaints.

a. Any person who belisves that a Councilmember or board and commission member has
violated any provision of state law or the Charter or Code pertaining to ethical conduct may
file a complaint with the City Clerk, who shall immediately notify the chairperson of the
Review Board, the Councilmembers or board and commission members named in the
complaint and the City Council. The complaint shall be promptly scheduled for
consideration by the Review Board as soon as reasonably practicable. No more than thirty
(30) working days after the date of filing of the complaint, the Review Board shall meet and
consider the complaint. In the event extenuating circumstances arise in the scheduling and
preparation for such meeting, the time for meating shall be extended by fourtean (14)
calendar days. All Councilmembers or board and commission members named in the
complaint, as well as the complainant, shall be given written notice of such meeting at least
three (3) working days prior to the meeting. A notice of the complaint, including the identity
of the complainant shall be posted along with the meeting notice.

b.  Upon receipt of any such complaint, the Review Board shall, after consultation with the City
Attorney, decide by majority vote whether to formally investigate the complaint. In making
such determination, the Review Board shall consider the following: (1) whether the
allegations in the complaint, if true, would constitute a violation of state or local ethical
rules; (2) the reliability and sufficiency of any facts asserted in support of the allegations;
and (3) any other facts or circumstances that the Review Board may consider relevant. If
the Review Board determines that the complaint does not warrant investigation, the
Review Board shall send written notice to the complainant of its determination and the
reasoning behind that determination, and shall provide a copy of such notice, together with




(e)

{
{9)

a copy of the complaint, to all Councilmembers or board or commission members named in
the complaint, as well as the City Council.

c. In the event that a complaint is filed with the City Clerk under the provisions of this
Subsection which alleges a violation on the part of two (2) or more members of the Review
Board (including the alternate), such complaint shall not be referred to the regular Review
Board for review but shall instead be submitted to an alternate Review Board consisting of
all remaining Councilmembers who are not named in the complaint; provided, however,
that if five (5) or more Councilmembers are named in the complaint, the alternate Review
Board shall also include as many members of City boards and commissions as are
necessary to constitute a seven-member board. Said Board and commission members
shall be selected at random by the City Clerk within ten (10) working days of the date upon
which the complaint is filed with the City Clerk. Any board and commission members
selected by the City Clerk who elect not to serve on the alternate Review Board shall
immediately so notify the City Clerk, who shall thereafter select as many additional board
and commission members as are necessary to constitute the seven-member alternate
Review Board. The procedures utilized by the alternate Review Board for reviewing and
investigating the complaint and rendering an advisory opinion and recommendation shall
be as provided in Subsections (b) and (e) of this Section, except that: (i) the opinion and
recommendation of such Board shall be final and shall not be submitted to the City Council
for review or adoption by the City Council unless at least three (3) Councilmembers remain
available to consider and take action on the opinion and recommendation; and (ii) the City
Council and City staff shall, upon request by the alternate Review Board, make available to
such Board all information in the possession of the city that is relevant to the Board's
investigation, including, without limitation, tape recordings of any relevant executive
sessions, unless the release of said information is prohibited by state or federal law; and, in
reviewing and discussing such information, the Board shall abide by any local, state or
federal confidentiality requirements that might limit or prohibit the release of such
information to third parties.

(2) City Council inquiries. Any Councilmember may present directly to the Review Board any
inquiry regarding the application of ethical rules of conduct under state statute or the Charter or
Code to any actual or hypothetical situation of a Councilmember or board and commission
member.

In performing its review and investigation of any complaint or inquiry submitted in accordance with
Subsection (d) hereof, the Review Board shall afford all affected Councilmembers or board and
commission members an opportunity to present their interpretations of the facts at issue and of the
applicable provisions of law before rendering its opinion and recommendation. The Review Board
may also request such additional materials or information from City staff or members of the public
which it considers reasonably necessary or helpful to its deliberations. In addition, in the case of a
complaint, the Review Board shall have the power to compe! by subpoena the attendance and
testimony of witnesses and the production of such documents as the Review Board may consider
necessary to its investigation. After investigation, the Review Board shall forthwith issue an advisory
opinion and recommendation to the City Council, which shall immediately thereafter be filed with the
City Clerk and be available for public inspection. Said opinion and recommendation shall be
submitted to city Council at a regular City Council meeting, at which time the City Council shall
determine whether to adopt the same. Any whose conduct or circumstance is the subject of the
opinion shall refrain from participating in any deliberations of the City Council regarding the opinion.

The City Attorney shall provide legal advice to the Review Board and shall prepare and execute all
advisory opinions and recommendations of the review board.

Compliance with the applicable provisions of the Charter and Code and the provisions of state law,
as well as decisions regarding the existence or nonexistence of conflicts of interest and the
appropriate actions to be taken in relation thereto, shall be the responsibility of each individual
Councilmember or board and commission member, except as provided in Subparagraph 2-
568(c)(1)(g). An opinion adopted by the City Council under Subsection (e) of this Section shall

S’



constitute an affirmative defense to any civil or criminal action or any other sanction against a
Councilmember or board or commission member acting in reliance thereon.

(Ord. No. 112, 1989, § 1, 8-1-89; Ord. No. 17, 1993, 2-16-93; Ord. No. 64, 1993, 7-20-93; Ord.

132, 2001, § 2, 9-18-01; Ord. No. 110, 2002, §§ 1—3, 8-20-02; Ord. No. 144, 2014, 11-4-14 ; Ord.
No. 102. 2019, § 2, 9-3-19)
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Section 9. - Conflicts of interest.

(a) Definitions . For purposes of construction of this Section 9, the following words and

phrases shall have the following meanings:

Business means a corporation, partnership, sole proprietorship, firm, enterprise,
franchise, association, organization, self-employed individual, holding company, joint

stock company, receivership, trust, activity or entity.

Financial interest means any interest equated with money or its equivalent. Financial

interest shall not include;

(1) theinterest that an officer, employee or relative has as an employee of a
business, or as a holder of an ownership interest in such business, in a
decision of any public body, when the decision financially benefits or
otherwise affects such business but entails no foreseeable, measurable

financial benefit to the officer, employee or relative;

(2) theinterest that an officer, employee or relative has as a nonsalaried officer
or member of a nonprofit corporation or association or of an educational,
religious, charitable, fraternal or civic organization in the holdings of such

corporation, association or organization;

(3) the interest that an officer, employee or relative has as a recipient of public
services when such services are generally provided by the city on the same
terms and conditions to all similarly situated citizens, regardless of whether

such recipient is an officer, employee or relative;

(4) the interest that an officer, employee or relative has as a recipient of a
commercially reasonable loan made in the ordinary course of business by a

lending institution, in such lending institution;

(5) theinterest that an officer, employee or relative has as a shareholder in a
mutual or common investment fund in the holdings of such fund unless the

shareholder actively participates in the management of such fund;

(6) the interest that an officer, employee or relative has as a policyholder in an
insurance company, a depositor in a duly established savings association or
bank, or a similar interest-holder, unless the discretionary act of such person,
as an officer or employee, could immediately, definitely and measurably

affect the value of such policy, deposit or similar interest;

EXHIBIT

about:blank
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(7) theinterest that an officer, employee or relative has as an owner of
government-issued securities unless the discretionary act of such owner, as
an officer or employee, could immediately, definitely and measurably affect
the value of such securities; or

(8) the interest that an officer or employee has in the compensation received
from the city for personal services provided to the city as an officer or
employee.

Officer or employee means any person holding a position by election, appointment
or employment in the service of the city, whether part-time or full-time, including a
member of any authority, board, committee or commission of the city, other than an
authority that is:

(1) established under the provisions of the Colorado Revised Statutes;
(2) governed by state statutory rules of ethical conduct; and

(3) expressly exempted from the provisions of this Article by ordinance of the
Council.

Personal interest means any interest (other than a financial interest) by reason of
which an officer or employee, or a relative of such officer or employee, would, in the
judgment of a reasonably prudent person, realize or experience some direct and
substantial benefit or detriment different in kind from that experienced by the
general public. Personal interest shall not include:.

(1) the interest that an officer, employee or relative has as a member of a board,
commission, committee, or authority of another governmental entity or of a
nonprofit corporation or association or of an educational, religious,
charitable, fraternal, or civic organization;

(2) the interest that an officer, employee or relative has in the receipt of public
services when such services are generally provided by the city on the same
terms and conditions to all similarly situated citizens; or

(3) theinterest that an officer or employee has in the compensation, benefits, or
terms and conditions of his or her employment with the city.

Public bodymeans the Council or any authority, board, committee, commission,
service area, department or office of the city.

about:blank ‘ 2/18/2020
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about:blank

Relative means the spouse or minor child of the officer or employee, any person
claimed by the officer or employee as a dependent for income tax purposes, or any
person residing in and sharing with the officer or employee the expenses of the

household.

(b) Rules of conduct concerning conflicts of interest.

(1) Sales to the city . No officer or employee, or relative of such officer or
employee, shall have a financial interest in the sale to the city of any real or
personal property, equipment, material, supplies or services, except personal
services provided to the city as an officer or employee, if:

a. such officer or employee is a member of the Council;

b. such officer or employee exercises, directly or indirectly, any decision-
making authority on behalf of the city concerning such sale; or

¢. inthe case of services, such officer or employee exercises any
supervisory authority in his or her role as a city officer or employee over

the services to be rendered to the city.

(2) Purchases from the city . No officer, employee or relative shall, directly or
indirectly, purchase any real or personal property from the city, except such
property as is offered for sale at an established price, and not by bid or
auction, on the same terms and conditions as to all members of the general
public.

(3) Interests in other decisions . Any officer or employee who has, or whose
relative has, a financial or personal interest in any decision of any public body
of which he or she is a member or to which he or she makes
recommendations, shall, upon discovery thereof, disclose such interest in the
official records of the city in the manner prescribed in subsection (4) hereof,
and shall refrain from voting on, attempting to influence, or otherwise
participating in such decision in any manner as an officer or employee.

(4) Disclosure procedure . if any officer or employee has any financial or
personal interest requiring disclosure under subsection (3) of this section,
such person shall immediately upon discovery thereof declare such interest
by delivering a written statement to the City Clerk, with copies to the City
Manager and, if applicable, to the chairperson of the public body of which
such person is a member, which statement shall contain the name of the

2/18/2020
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officer or employee, the office or position held with the city by such person,
and the nature of the interest. If said officer or employee shall discover such
financial or personal interest during the course of a meeting or in such other
circumstance as to render it practically impossible to deliver such written
statement prior to action upon the matter in question, said officer or
employee shall immediately declare such interest by giving oral notice to all
present, including a description of the nature of the interest.

(S) Violations . Any contract made in violation of this Section shall be voidable by
the city. if voided within one (1) year of the date of execution thereof, the
party obtaining payment by reason of such contract shall, if required by the
city, forthwith return to the city all or any designated portion of the monies
received by such individual from the city by reason of said contract, together
with interest at the lawful maximum rate for interest on judgments.

(Res. No. 71-12, 2-11-71, approved, election 4-6-71; Ord. No. 155, 1988, 12-20-88, approved,
election 3-7-89; Ord. No. 10, 1997, § 1, 2-4-97, approved, election 4-8-97; Ord. No. 22, 2001, § 2,
2-20-01, approved, election 4-3-01; Ord. No. 003, 2017, § 2, 1-17-17, approved, election 4-4-17)

about:blank 2/18/2020
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Sec. 2-568. - Ethical rules of conduct.

(a) Definitions. The following words, terms and phrases, when used in this Section,
Section 2-569 and in Section 9 of the Charter Article IV, shall have the following
meanings:

(1) Attempt to influence or influence, as it pertains to this Section, shall mean
take any action intended to impact, shape, control, sway, bias or prejudice.
(2) Benefitshall mean an advantage or gain.
(3) Board and commission member shall mean a member of any appointive
board or commission of the City.
(4) Confidential information or information received in confidence shall mean:
a. Information contained in any writing that may properly be withheld
from public inspection under the provisions of the Colorado Open
Records Act and that is marked "confidential” when provided to the
officer or employee;
b. Allinformation exchanged or discussed in any executive session
properly convened under § 2-31 or 2-71 of the Code, except to the
extent that such information is also contained in a public record

available to the general public under the provisions of the Colorado
Open Records Act; or

¢. Allcommunications between attorneys representing the City and
officers or employees of the City that are subject to the attorney-client
privilege, whether oral or written, unless the privilege has been waived.

(5) Councilmembershall mean a member of the City Council.

(6) Different in kind from that experienced by the general public shall mean of a
different type or nature not shared by the public generally and that is not

merely different in degree from that experienced by the public generally.

(7) Directshall mean resulting immediately and proximately from the
circumstances and not from an intervening cause.

(8) Detriment shall mean disadvantage, injury, damage or loss.
(9) Financial interest shall have the meaning given to this term in Section 9(a) of
Charter Article IV, which states:

Financial interest means any interest equated with money or its

alen
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Financial interest shall notinclude:

a. the interest that an officer, employee or relative has as an employee of a
business, or as a holder of an ownership interest in such business, in a
decision of any public body, when the decision financially benefits or
otherwise affects such business but entails no foreseeable, measurable
financial benefit to the officer, employee or relative;

b. theinterest that an officer, employee or relative has as a nonsalaried
officer or member of a nonprofit corporation or association or of an
educational, religious, charitable, fraternal or civic organization in the

holdings of such corporation, association or organization;

¢. theinterest that an officer, employee or relative has as a recipient of
public services when such services are generally provided by the city on
the same terms and conditions to all similarly situated citizens,
regardless of whether such recipient is an officer, employee or relative;

d. theinterest that an officer, employee or relative has as a recipient of a
commercially reasonable loan made in the ordinary course of business
by a lending institution, in such lending institution;

e. theinterest that an officer, employee or relative has as a shareholder in
a mutual or common investment fund in the holdings of such fund
unless the shareholder actively participates in the management of such
fund;

f. theinterest that an officer, employee or relative has as a policyholder in
an insurance company, a depositor in a duly established savings
association or bank, or a similar interest-holder, unless the discretionary
act of such person, as an officer or employee, could immediately,
definitely and measurably affect the value of such policy, deposit or
similar interest;

g. theinterest that an officer, employee or relative has as an owner of
government-issued securities unless the discretionary act of such
owner, as an officer or employee, could immediately, definitely and
measurably affect the value of such securities; or

about:blank 2/18/2020
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the interest that an officer or employee has in the compensation
received from the city for personal services provided to the city as an
{ officer or employee.

(10)  Officeror employee shall mean any person holding a position by election,
appointment or employment in the service of the City, whether part-time or
full-time, including any member of the City Council and any member of any
authority, board, committee or commission of the City, other than an
authority thatis:

a. Established under the provisions of the Colorado Revised Statutes;
b. Governed by state statutory rules of ethical conduct; and

c. Expressly exempted from the provisions of Article IV of the City Charter
by ordinance of the City Council.
(11) Personal interest shall have the meaning given to this term in Section 9(a) of

the Charter Article IV, which states:
Personal interest means any interest (other than a financial interest) by
reason of which an officer or employee, or a relative of such officer or
employee, would, in the judgment of a reasonably prudent person, realize or
experience some direct and substantial benefit or detriment different in kind
from that experienced by the general public. Personal interest shall not

include:

a. theinterest that an officer, employee or relative has as a member of a
board, commission, committee, or authority of another governmental
entity or of a nonprofit corporation or association or of an educational,
religious, charitable, fraternal, or civic organization;

b. theinterest that an officer, employee or relative has in the receipt of
public services when such services are generally provided by the city on

the same terms and conditions to all similarly situated citizens; or

¢. theinterest that an officer or employee has in the compensation,
benefits, or terms and conditions of his or her employment with the city.
(12) Public body shall have the meaning given to this term in Section 9(a) of
Charter Article IV, which states:

( Public body means the Council or any authority, board, committee,
- commission, service area, department or office of the city.

about:blank 2/18/2020
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about:blank

(13)

(14)

(15)

(16)

(17)

(18)

Public services shall mean city services provided to or made available for the
public's benefit.

Related entity shall mean any corporation, limited liability company,
partnership, sole proprietorship, joint venture, trust, estate, foundation,
association, business, company or any other organization, whether or not
operated for profit, with respect to which an officer or employee, or a relative
o.f the same, has a substantial ownership interest in, is employed by, is an
agent for or otherwise represents in any legal capacity.

Relative shall have the meaning given to this word in Section 9(a) of Charter
Article IV, which states:

Relative means the spouse or minor child of the officer or employee, any
person claimed by the officer or employee as a dependent for income tax
purposes, or any person residing in and sharing with the officer or employee
the expenses of the household.

Routine City matter shall mean a usual and ordinary registration, reservation,
or other request or application, within a program or for public services or City
approval, such as a registration for a recreation class, reservation of a park
shelter, request for standard utility services or application for a building
permit, development approval or variance, or an appeal, provided that the
same is carried out using a routine process or system or in a manner
consistent with standard practices,

Similarly situated citizens shall mean citizens in like circumstances having
comparable legal rights and obligations.

Substantial shall mean more than nominal in value, degree, amount or
extent.

(b) Notwithstanding the provisions of § 1-15 of the Code, an alleged violation of the

provisions of this Section by @ member of the City Council shall not be prosecuted
in the Municipal Court as a misdemeanor criminal offense but shall instead be
referred to the Ethics Review Board for an advisory opinion and recommendation
under the provisions of § 2-569.

M

(¢) Rules of conduct.

2/18/2020
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Use and disclosure of confidential information. The following rules shall apply

to the use and disclosure of confidential information by officers and

employees of the City. In the event of any conflict among these provisions,

the more specific provision shall take precedence over the more general

provision.

about:blank

a. No use for personal gain. No officer or employee shall knowingly use

information received in confidence as an officer or employee to advance
the financial or personal interests of the officer or employee or others.

Disclosure of confidential information, generally. No officer or employee
shall knowingly disclose any confidential information to any person who
is not an officer or employee or to an officer or employee whose official
duties are unrelated to the subject matter of the confidential
information or to maintaining an official record of such information on
behalf of the City, unless such disclosure is reasonably necessary to
protect the City from the gross mismanagement of public funds, the
abuse of governmental authority, or illegal or unethical practices.

Disclosure of confidential information provided to the City Council. All
information received in confidence by the City Council shall remain
confidential, and no officer or employee shall knowingly disclose any
such confidential information to any person to whom such information
was not originally distributed by City staff unless and until the City
Council has, by majority vote, consented to its release, unless such
disclosure is reasonably necessary to protect the City from the gross
mismanagement of public funds, the abuse of governmental authority,
or illegal or unethical practices.

Disclosure of information discussed in executive session. No officer or
employee shall knowingly disclose any confidential information
discussed in an executive session to any person who was not present
during such discussion, other than members of such body who were
unable to attend the executive session, without the prior knowledge and
consent of the body holding such executive session, unless such
disclosure is reasonably necessary to protect the City from the gross
mismanagement of public funds, the abuse of governmental authority,
or illegal or unethical practices. In the event that a matter discussed in

2/18/2020
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executive session comes before the City Council or a board or
commission of the City for formal action at an open meeting, or if such
formal action is anticipated, nothing herein shall be construed as -
prohibiting a member of the body that will be taking such formal action
from stating his or her position or opinion with regard to the matter, as
long as such statements do not divulge confidential information
received from others during the executive session.

e. Certain distribution and discussion by City Manager and City Attorney
permitted. Notwithstanding the provisions of Subparagraphs c. and d.
above, the City Manager and City Attorney may further distribute
confidential information provided to the City Council and may disclose
confidential information discussed in any executive session of the City
Council, or of a Council committee, to such staff members and/or board
and commission members as they may consider reasonably necessary
to enable them to fully advise the City Council or to implement any
direction given by the City Council or to advise other officers and
employees of the City whose official duties are related to the subject

matter of the confidential information or to maintaining a record of the
same on behalf of the City.

f. No disclosure of confidential information to officer or employee having
conflict of interest. No officer or employee who has filed a statement of
conflict of interest with the City Clerk under Article IV, Section 9 of the
Charter, or who has been determined by the City Council under the
provisions of Subparagraph g. below to have a conflict of interest, shall
knowingly elicit, accept or inspect any confidential information
pertaining to the subject matter of such conflict of interest, nor shall any
such officer or employee attend or participate in an executive session of
the City Council, or of a Council committee or board or commission of
the City, pertaining to said subject matter.

g.- The City Council may determine that a Councilmember shall not receive
confidential information or attend executive sessions on a particular
topic if the City Council first determines that said Councilmember has a
conflict of interest in the subject matter of such confidential information
and/or executive session. Any such determination by the City Council

about:blank 2/18/2020
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shall be made only after the City Council has received an advisory
opinion and recommendation of the Ethics Review Board on the
question, rendered in accordance with the provisions of § 2-569.

about:blank

(2) With respect to any matter regarding which a Councilmember has declared a

3)

conflict of interest, said Councilmember is prohibited from discussing with, or
otherwise attempting in any capacity to influence, directly or indirectly, any
City officer or employee, and from representing any person or interest before
the City Council or any board of commission of the City or in dealing with any
City officer or employee, except that such Councilmember may represent
with any City employee or before the City Council or a board or commission
of the City his or her own interest or that of a relative provided said
Councilmember does not violate_Section 2-568(c)(5) or (c)6).

In any action in which a member of a City board or commission member
("member") declares a conflict of interest, such member shall not
communicate to or attempt to influence such board or commission regarding
such item, in any capacity, except that:
a. the member may communicate with said board or commission to
protect a strictly personal interest, in the same or similar ways in which
the public is permitted to communicate with the board or commission.

b. the member may prepare materials on behalf of another for a project in
the normal course of business or operation, so long as the purpose of
those materials is not directly and substantially related to advocacy
before said member's board or commission. Those materials may be
included in materials submitted by another to said member's board or
commission so long as they fall within this exception. For illustrative
purposes, such materials may include, but are not necessarily limited to
architectural plans, technical studies, and engineering designs.

¢. if amember has declared a conflict of interest in a matter in accordance
with the City Charter and Code and so is precluded from participating in
or influencing the decision of his or her board or commission, he or she
may request a variance from the limitations of this subsection from the
City Council in the following circumstances, and in the following manner:

1. The member must submit a request for a variance to the City Clerk
on a form provided by the City Clerk for such purpose.

2/18/2020
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about:blank

2. The member must demonstrate that without the variance, he or
she would suffer an exceptional hardship, and that no reasonable
alternative exists that would allow for that hardship to be avoided (o
or substantially mitigated;

3. The City Council must act by resolution to approve or disapprove
the requested variance.

d. This limitation does not apply to other members, partners, or other
parties of the member's or firm or entity, who may continue to work on
the project and may advocate to such member's board or commission,
provided that the member has declared the conflict and refrains from
participating in the matter consistent with the application limitations.

(4) All officers and employees shall refrain from accepting payment for any
speeches, debates or other public events and shall further refrain from
accepting any gift or favor which, in the judgment of a reasonably prudent
person, would tend to impair the officer's or employee's independence of
judgment in the performance of his or her official duties. The following shall
not constitute prohibited gifts or favors under this Section:

a. Campaign contributions reported as required by Chapter 7, Article V of
this Code;

b. A nonpecuniary award publicly presented by a nonprofit organization in
recognition of public service;

¢. Payment of or reimbursement for actual and necessary expenditures for
travel and subsistence for attendance at a convention or other meeting
at which an officer or employee is scheduled to participate;

d. Reimbursement for or acceptance of an opportunity to participate in a
social function or meeting which is offered to an officer or employee
which is not extraordinary when viewed in light of the position held by
such officer or employee;

e. Items of perishable or nonpermanent value that are insignificant in
value, including, but not limited to, meals, lodging, travel expenses or
tickets to sporting, recreational, educational or cultural events; and

f. Payment of salary from employment, including other employment in
addition to that earned from being an officer or employee.

2/18/2020
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(S) No officer or employee shall request on his or her own behalf, or for or

(6

through a relative or related entity, from any other officer or employee, or
grant to any other officer or employee, or relative or related entity of the
same, any consideration, treatment or advantage in the intérpretation,
administration or enforcement of the Charter, Code, any City regulation,
policy or program or in the provision of public services, that is substantially
different from that available to other persons in the same circumstances or
having the same need.

if any Councilmember contacts an officer or employee regarding a request in
connection with that contacted officer's or employee's role and in relation to
a matter that is not a routine City matter and is not within the
Councilmember's role as an officer of the City, said Councilmember shall no
later than 5:00 p.m. on the next business day after such contact deliver a
written disclosure to the City Clerk and the City Manager and to all other
members of City Council. The written disclosure must describe the date, time
and general subject matter of the contact, together with the identity of the
officer or employee contacted. Any private or confidential information, such
as tax, utility account, or other personal information may be excluded or
redacted from such disclosure. Disclosure by means of an electronic message
shall be deemed to constitute written disclosure for purposes of this

provision.

(Ord. No. 112, 1989, § 1, 8-1-89; Ord. No. 162, 2000, § 2, 11-21-00; Ord. No. 109, 2002, §§ 1—4,

8-20-02; Ord. No. 145, 2014, 11-4-14; O 0.159, 2014, §5 1—3, 11-18-14 ; Ord. No. 037, 2017,
§8 2, 3,3-7-17, Ord. No. 167, 2017, § 2, 12-19-17)

about:blank
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24 18-101. Leglslatwe declaration

mbly recognizes the importance of the participation of the citizens of this state in all
ient in the state. The genss 1ssembly further recagnizes that, whan citizens of this

o

stats ob"a%n pabhf office, conflicts may arise batwaen the public duty of such & citizen and hiz or har
private interest. The general assembly hereby declares that the prescription of some standards of
conduct comman to those citizens involved with government is banaficial to all residents of the state.
Th= pravisicns of this part 1 recognize that some actions are corniflicts per se batween public duty and

sate interest while other actions may or may not pose such conflicts depending upan the
m-Jr;-jlr}g circumstances.

m L‘

_' rr=an=— zny m'p:l'-tlﬂ1 |i gl mJ 'r*.) ity r'(rnpar.,,
. or othzr individus! or organizetion carrying on 2 by

=

ing of valug, or economic banefit contfarred on or received
red or to b= rnnJ red by himssif or anothsr.
it :‘ernployee of g stale sg=ncy or any
waly and an employes under contra
f an individua! w hw is:

(2) "Campensation” maans any monsy, b
by zny paesonin return for ssrvices rend
{3) "Employse” means any temporary or perima
t, evcept & member of the general &
(4) "Finzrcigl interest” msans a substantiz
(a) An ownzarship interest in 2 busingss;
(b) A creditor interest in an insolvent busir
(¢} An smplogmient or @ prospective € .'np; :
{d}) An gwnership interest in rea! or persons
noor any othsr dabtor intsrest;
torship or officership in @ busingss
(3) "tazat governmant” means the governimeant of any county, cty 2nd county, by, town, spacial
diztrizt, or schoal district.

n-’
zQ

governims

(6) sca! gavernment official mzans an 2l rappointed officz! of 2 lozal gavernment out doss
Nat inci nemployez of 2 i-:r" gavarnn
(7) 'Official act’ or "official action” maans

cistan, recermmendstion, 2ppray al, dizaoproval,
5 retionary authorit \.f

ar othsr achion, including f;.:gtu.r which inv 3¢
principal departmant of the exscuiive

{8) ‘Pukhc CFier” mezns any electad oFs:_cr th z
any other stats officer, "Public officer” dass not

oranch, and o inciude a ﬂc.ﬂ"xb of the general

2553 ), @ bsr of tha judiciary, any loza ga-.rernmen?_ officiz!, or any membzr of a board,

< n » O Comimi ittes who receives no cOmpensstizn ot ier than g per digm aligwiancs or
n a aols expenses.

(9 zans thea state; the genarel 33semily and its committeas; evary exscutiv

d Srmission, committes, bureay, and of’r:“c, evary state institution of i‘lg her

e tablishad by thz state constitu tlon or by law, and every governing boarg

18
st
indspendznt commission and othar political subdivision of ths state governmsent

o

24-18-103. Public trust - breach of fiduciary duty

(1) The holding of public office or employment is & public trust, created by ths confidence which the
elzctorate reposes in tha integrity of public officers, membsars of the genara! assembly, local
govarnment officials, and employees. A public officer, member of the general assembly, loca!
government official, or emplaoyee shall carry out his duties for the benefit of the people of the state.
(2) A public officer, member of the general assembly, local governmeant official, or employee whose
conduct departs from his fiduciary duty is liable to the people of the state as a trustee of property and
shali suffer such cther habilities as a private fiduciary would suffer for abuse of his trust. The district
attorney of ths district whare the trust is violated may bring appropriate judicizl procesdings on behalf
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vitn the provisions of section 3 of articlz XXI¥ of the state constitution that are réported pursuant to
section 24-6-203 (3)(d);
(h) Payment of salary from employment, including cther government employment; in addition to that
earngd from being a2 member of the genera! assembly or by reason of service in other public office;
() A component of the compensation paid or other incentive given to the public officer, mamber of
the general assembly, locsl governmént official, or employee in the normal course of emgloyment;
and
(i) Any other gift or thing of value a public officer, rmember of the general assembly, local governmant
official, or employee is permittéd to solicit, accept, or receive in accordance with the provisions of
section 3 of article XXIX of the state constitution, the acceptance of which is not otherwise prohibited
by Izw.
(4) The provisions of this saction are distinct frorm and in addition to the reparting requirements of
section 1-45-108, C.R.S, and saction 24-6-203, and do not relieve 2n incutnbant in or elected
czndidste to public office fram reparting an item describad in subsection {3) of this section, if such
reporting provisions apply.
(5) The amount of the gift limit spacified in paragraph (b.5) of subsection (3) of this ssction, set at
fifty-thres doliars as of August 8, 2012, shali be identical to the amount of tha gifi limit under section
2 of article AXIX of the state consfitution, and shzil be adjusted for inflation contemparznacusly with
to section 3 (6) of artizls XXIX.

-
kS

gry agjustmant of the constitutional gt Imit pursuzn

24-18-105. Ethical principles for public officers, local government officials,
and employees

(1) The prinziplas in this s=ction are intendzd 2s guidas to conduct and do nat constitute vislations as
such of the public trust of office or employment in state or loca! government.
(2) A public ofiicer, z I3cal govarnmant offizia!, or an emnplyyee should not azquire ar hold an intarast
in &ny business or undartaking which he has reason to beleve mzy bz directly and substantisly

Y

.
-
I

aifzitad to its econoarmnic bansfit by officia) aohisn by be taken by an eaency over which hia has
subistantive guthority.

(3) A publcoffizer, alotal gavernment offiaiz, 0r an employes should not, vathin S1k moaths
fol'awing thz terninsticn of his ofize o emplsyment, o5tzin smiploymens in whech his will taks direst
gdvantags, unzvailabls t3 othars, of matiers with wiich he was dwectiy involved during his term of
employment. These matters include rules, other than ru'ss of gznzral apphcatian, which hs activaly
haiped to formulate and applications, claims, or contested c23es in the considarshian of whizh he was
an zotive participant,

(#) A publicc™icer, & Iocs' govarnmant offizie!, o- an emplayee shou'd nat parfarm an officis! 22

o rectly snd substantizliy affecting 3 business or other underiating te its ezonamic dstrimeant whan he
has & substantial fmsaciat intsrest in 5 compating firrn o- undarizking.

(5) Public officers, loca! gasernment officials, and employess are discouragsd from 2ssisting o
enziling membars of their immediate family in obtaining emplayment, a gift of substantial valus, or
&n ecanomiz benafit tantamount to a gft of substantial valuz from a person whom ths officer, officia,
or employae is in @ position to reward with official action or has rewardsd with official action in thz

3

w

P

Y

oast.



24-18-109. Rules of conduct for local government officials and employees

(1) Proof beyond a reasonable doubt of commission of any act enumerated in this section is proof that

the actor has breached his fiduciary duty and the public trust.

(2} A local government official or local government employee shall not:

(2) Engage in a substantial financial transaction for his private business purpases with a person whom
he inspects or supervises in the course of his official duties;

(b) Perform an official act directly and substantially affecting to its economic benefit a business or
other undertaking in which he either has a substantial financial interest or is engaged as counsel,

consultant, representative, or agent; or

(c) Accept goods or services for his or her own personal benefit offered by a person who is at the
same time providing goods or services to the local government for which the official or employee
serves, under a contract or other means by which the person receives payment or other compensation
from the local government, unless the tatality of the circumstances attendant to the acceptance of the
goods or services indicates that the transaction is legitimate, the terms are fair to both parties, the
transaction is supported by full and adequate consideration, and the official or employee does not
receive any substantial benefit resulting from his or her official or governmental status that is
unavailable to members of the public generally.

(3) (a) A member of the governing body of a local government who has a personal or private interest
in any matter proposed or pending before the governing body shall disclose such interest to the
governing body and shall not vote thereon and shall refrain from attempting to influence the decisions
of the other members of the governing body in voting on the matter.

(b) A member of the governing body of a local government may vote notwithstanding paragraph (a)
of this subsection (3) if his participation is necessary to obtain a quorum or otherwise enable the body
to act and if he complies with the voluntary disclosure procedures under section 24-18-110.

(4) It shall not be a breach of fiduciary duty and the public trust for a local government official or local

government employee to:
(a) Use local government facilities or equipment to communicate or correspond with a member's

constituents, family members, or business associates; or

(b) Accept or receive a benefit as an indirect consequence of transacting local government business.
(5) (8) Notwithstanding any other provision of this article 18, it is neither a conflict of interest nor a
breach of fiduciary duty or the public trust for a local government official who is @ member of the
governing body of a local government to serve on a board of directors of a nonprofit entity and, when
serving on the governing body, to vote on matters that may pertain to or benefit the nonprofit entity.
(b)

(1) Except as provided in subsection (5)(b)(II) of this section, a local government official is not
required to provide or file a disclosure or otherwise comply with the requirements of subsection (3) of
this section unless the local government official has a financial interest in, or the local government
official or an immediate family member receives services from, the nonprofit entity independent of the
official's membership on the board of directors of the nonprofit entity.

(I1) A loca! government official who serves on the board of directors of a nonprofit entity shall publicly
announce his or her relationship with the nonprofit entity before voting on a matter that provides a
direct and substantial economic benefit to the nonprofit entity.

EXHIBIT
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24-18-205. Settlements to be withheld on affidavit ) "

(1) Every officer chargad with the disbursement of public moneys who is informed by affidavit
establishing probable cause that any officer whose account is about to bs settlad, sudited, or paid by
him has violated any of the provisions of this part 2 shall suspend such settlement or paymant and
cause such oificer to ba prosecuted for such viclation by the district attornzy of the appropriate
jurisdiction. .

(2) Ifthare is judgment for the defendant upon such prosecution, the proper officer may proceed to
setile, audit, or pay such account as if no such effidavit had baen filsd.

24-18-206. Penalty

A person wiho knowingly commits an act proscribed in this part 2 coramits a class 1 misdameanor and
shali bz punished as providad in section 18-1.3-501, CT.R.S. In addition ty the penaltiss providad in

szcting 18-1.3-501, C.R.S., the court sy impase & fing of na more than twice the amount of ths
benslit the parson obtsinad o was attemipting to obtain in vinlating 2 pravision of this part 2.



18-8-302. Br:bery

(1) A pf-rs'ﬂ comrnrf: the crirme of b lbe v, if:
(a) He offers, confers, or agreas Lo canfer any pecuniary banafit upon 2 public servant ..rn tn= intent
o infiuence the publc ssrvant's vats, gpinfon, judaoment, exercise of Giscretion, or otns 1on in his
officia! capzzity; or

(b) Wnils 5 public servant, hs solicits, accapts, or agress to ac
szaresmisnt or undersianding that his vote, opinion, judar nznt,
2 public szivant will thereby be infivenced.

(2) 1ris no defense to 2 prosecution under this section that the person sought to be infiusnced was
not gualfied to act in the desired viay, whather bscause he had not yat assumed office, }acked
jurisdiction, or for 2ny. other reason.

(3) Bribery iz 3 ciass 3 f2iony,

izry benshit unon an

i -
cise of diszretion, or othsr zction as

18-8-303. COI’I‘Ip"HS‘)tIOﬂ for pasf ofﬂaa! beha wor

(l) A p*rs.;i Cammnis

18-8-305. iraamg in pobll.. orn

it "S trading

=
S P
d :

YES 2 ary contribuban to
ted g pEriss

16 8 306 Afte.an to mﬂuen a public servant

Any per wha sthampts to infiesnce 20y publiz szrvent by i or by threat of via'snzs
GF ECONaT 1iS31 2g2inst Eny gerson or proparty, vilth the intent thersh, to altar ar affect the
rublc lecision, vate, opinion, or action concerning any rmatter \.r ch is to b: considerad or
parforrred by him or the agancy or bady of which he is @ member, commits 4 felony.

18-8-307. Designation of supplier prohibited

(1) Ne public servant shall requirz or direct 3 biddar or contractor to d=zal with 2 particular person in
procuring any goods or service reguired in submiitting & bid to or fulfilling 2 contrazt with any

govarnmant.
(2) Any provision in invitations to bid or any contract documents prohibitzd by this ssction arz aasinst

public palicy and vaid.
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(3) itshall be an afiirmative defense that the defendant was s public servant acting within the scope

of his authority exerciding the right to reject any material, subcontractor, service, bond, or contract

andered by a bidder or contractor because it does not rmeet bona fide spacifications or reguirements N
relating to quality, availability, forrn, experience, or Financial responsibility. ( )
{#) Any public servant who vinlates the provisions of subsection (1) of this ssction conimits a class &

felony. .

18-8-308. Failing to disclose a conflict of interest

(1) A public sarvant commits failing to disclose @ confiict of interest if he exercises any substantial
diszretionary function in connaction with a govarnment contract, purchass, payment, or other
pacuniary transaction without having given seventy -two hours' attual advance viritten natlce to the
saceetary of state and to the governing body of the govarninznt which employs the public servant of
thz a4istence of a knewn poteatial conflicting int2rast of tha public s2rvant in the transaction with
refarance to which hz is about Lo &<t in his official capacity.

(2) A “potential conflicting interest” exists when the public servant is 2 dirsctor, president, genaral
manzgear, or simitar exscutive offizer or owns or controis dirsctiy of indirectly a2 substantia! interest in
zny mongovernmenial entity garticipating In the transattien.

(3) Falling to disclase @ confiizt of intarest iz a clasy 2 misdzinzanor,

~"



18- 8 4£02. Hr:,use of official information

U} Ariy p..:_n ic :e'uom in conte np'—hon “of officia! action by himself or by s ga Jernrnental unit with
which he is 23s0ci3ted or In reliznice on informatisn o which hie has sccess in hi's officia! ¢ czpacity aricl
which 23 not bean mzds public, commits risuse of offiziz) infarmatian iF ha:

(a) Acquires 3 pecuniary interest in 2ny property, transaction, or enterprise which ma ¢ he afiscted by
such infarrmation or official action; or

{b) Sopzculates or wagsers on the basis of such infermation or oficizl 2 ction: or

(c) Aids, advisss, or encourages nother to do any of tha faregoing with intent to confer oni any
DETSON S spzcial pecunizry benefit,

{2} Misuses of official information is 2 ciass § felony.

18-8-403. Official oppression

f ) A pua.t' 5=*r-.‘-'1F ‘.rhl &cting or erpfzrtm_, to act in 2n official Ccp: ity or tarmg zdvaniags of
capacity, commits oificial oppression if, with sctuzl knowlsdos that his

____________

~ond ri—c'&': nr;‘;-'-' re

s daty inposed upan ki '.;, (ER

wiuly 2dopted rule or redu’atiag ral
n:.s:srzs’;rn: 13 2 class 1 patty offsr e

1& 8--’106 Is:uing 3 fa!sc certlﬂcate

E} cl:‘as felony, if, being a pubhc s2rvant sutnorized by Iz to mske 2
ier official 4r|tt.=.‘r. instruimants, Ne rmakes and isss=s suon an inst
Fatemznt .huh hz knowis to be falze,

mbezzlement of public property

(1) Evary pub!u servant who lawfu!!y or unlawfully comss inta possession of a-l public Mmangys or
public prop=rty of whatever description, bsing thes proparty of ths state or of any political subd:vision
of the state, and who knawingly converts any of such publiz mansys or property to his own use or to
any uss othsr than ths public use autnorized by law is guilty of embezziement of public property.
Every parson convicted under ths provisions of this s=ction shzll be farever thereafrer ingligiblz and




disquslified from bzing a mamber of the ganer2! assembly of this state or from holding any ofiice of
trust or profit in this state.
(2) Embezzlement of public property is a class S felony. —

18-8-408, Designation of insurer prohibited

(1) ™Mo public servant shall, directly or indirectly, require or direct 3 biddar on any public building or
construction contract which is about to ba or has baan compstitively bid to obtain from a particular
insursr, agant, or broker any surety bond or contiect of insurancs required in such bid or contract or
reguirad by any law, ordinance, or regulation.

{2) Aay such public servant who violates any of th2 provisions oF subsection (1) of this saction
commits a class 1 petty offense.

(3) Aay provisions in invitations to bid or in any contrast docurments prohibitsd by this section are
daciared void as against ths public pollcy of this state,

(4) Mothing in this section shall ba construed to prevent any such public sarvant acting on bahali of
thzs governmant from éxercising the right to approve or rejsct a surety bond or contract of insuranza
43 {0 155 foren or sulficisncy or tha tack of finanzia! capadility of an insurar salected by a biddzr.

(3) This s=cdon shzsti apaly anly b6 contrazes entarad inte 95 or after July 3, 1977,

18-8-409. Violation of rules and regulations of judicial nominating
commissions not subjact to criminal prosecution

7830 vito violates & rele or reguiation promadtgated by any judizie! nominsting cammussisn shail
»” L
[® (3
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Advisory Opinion 17-04
(Conflict of Interest, Local Government Official)

Summary: Itis not a violation of Article XXIX or the statutory Standards of Conduct for a
county commissioner to continue serving as a director on the board of a transportation authority
under the facts and circumstances presented in the request.

I. Background

Requester is an Eagle County Commissioner. Among other duties as a county commissioner, the
Requester sits “in a quasi-judicial capacity” to review, hear, and approve or deny land use
applications.

Requester also serves as a member of the Board of Directors for the Roaring Fork Transportation
Authority (“RFTA”). RFTA is a regional transportation authority created under § 43-4-603,
C.RS. RFTA’s purpose is to finance, construct, operate, and maintain an efficient, sustainable,
and regional multi-modal transportation system at locations within or without the boundaries of
RFTA. RFTA directors serve without compensation, except for expense reimbursement. The
members of RFTA include Eagle County, Garfield County, Pitkin County, the City of Aspen, the
Town of Basalt, the Town of Carbondale, the City of Glenwood Springs, and the Town of
Snowmass Village.

Article 4 of Title 43, C.R.S., authorizes the creation of transportation authorities, each of which
is a “separate political subdivision and body corporate of the state” having *all the duties,
privileges, immunities, rights, liabilities, and disabilities of a public body politic and corporate.”
§ 43-4-603(1), C.R.S. Each transportation authority is mandated to have at least five directors,
each of whom must be an elected official from every member of the combination. § 43-4-
603(2)(b)(1), C.R.S.

One of the issues pending before the Eagle County Board of County Commissioners (“BOCC”)
is a land-use application for Preliminary Plan for Planned Unit Development. The application
concerns property that is located within the Roaring Fork Valley portion of Eagle County and
seeks a rezoning of the property. The application initially presented a public benefit dedication
of 50 parking spaces to RFTA, and was later amended to dedicate 20 parking spaces and
$400,000 to build additional parking on other land. As a result of the application amendment,

EXHIBIT
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RFTA’s Director of Planning sent a letter to be considered by Eagle County in connection with
the County’s consideration of the application. The letter expressed dissatisfaction with the
application amendment.

Requester does not recall being involved in discussions concerning the public benefit being
offered by the land-use applicant. The Requester did not have any involvement in developing
RFTA’s position on the application, or in drafting or approving RFTA’s responsive letter.

Requester is concemed about the potential for a conflict of interest if the Requester was to take
official action on the application, given that RFTA could benefit from a County decision on the
application. Requester asks whether her taking of official action would violate the code of ethics
for local government officials as set forth in the Colorado Constitution and in § 24-18-109(2)(b),
C.R.S. During the pendency of this advisory opinion request, Requester has resigned from the
RFTA Board, but asks whether she may be reappointed to the RFTA Board during the pendency
of the hearing on the application.

II. Jurisdiction

Colo. Const. Art. XXIX gives the Commission jurisdiction over local government officials. See
generally, Colo. Const. Art. XXIX §§ 3, 4, and 6. Requester is a local government official under
Colo. Const. Art. XXIX § 2(3).

ML Applicable Law
Section 43-4-603, C.R.S., provides, in pertinent part:

(2) Any contract establishing [a transportation] authority shall specify:

(a) The name and purpose of the authority and the regional transportation systems to be
provided;

(b) The establishment and organization of the board of directors in which all legislative
power of the authority is vested, including:

() The number of directors, which shall be at least five, all of which, except as provided
in subsection (5) of this section, shall be elected officials from the members of the
combination and which shall include at least one elected official from each member of
the combination...

The declarations in Section 1 of Colo. Const. Art. XXIX state, in pertinent part:

(a) The conduct of public officers, members of the general assembly, local government
officials, and government employees must hold the respect and confidence of the people;
(b) They shall carry out their duties for the benefit of the people of the state;

(c) They shall, therefore, avoid conduct that is in violation of their public trust or that
creates a justifiable impression among members of the public that such trust is being
violated;

(d) Any effort to realize personal financial gain through public office other than
compensation provided by law is a violation of that trust...



Section 5 of Colo. Const. Art. XXIX provides, in pertinent part:

...The purpose of the independent ethics commission shall be to hear complaints, issue
findings, and assess penalties, and also to issue advisory opinions, on ethics issues arising
under this article and under any other standards of conduct and reporting requirements as
provided by law...

Section 24-18-109, C.R.S., provides, in pertinent part:

(2) A local government official or local government employee shall not:

(b) Perform an official act directly and substantially affecting to its economic benefita
business or other undertaking in which he either has a substantial financial interest or is
engaged as counsel, consultant, representative, or agent...

IV. Discussion

At the heart of this request for advisory opinion is the extent to which the dual role of the
Requester could inherently create an appearance of impropriety or a conflict of interest that
violates Article XXIX of the Colorado Constitution or the Standards of Conduct found in Article
18 of Title 24, C.R.S.

Article XXIX of the Colorado Constitution

The voters who adopted Article XXIX expressed the intention, inter alia, to preserve the respect
and confidence of the people in their elected officials by requiring elected officials to avoid
conduct that is a violation of the public trust. In Position Statement 08-01, the Commission
stated that the term “public trust” means that employees and officials must carry out their duties
for the benefit of the people. The dual role played by the Requester as both an Eagle County
Commissioner and as a Director on the RFTA Board does not, in and of itself, violate public
trust or the provisions of Article XXIX.

As a member of RFTA, Eagle County is required by state law to have one of its elected
commissioners serve as a Director on the RFTA Board. This dual role created by the statutory
scheme appears to contemplate that the interests of Eagle County will be represented on the
RFTA Board by an Eagle County elected official in the very same manner that the interests of
the other RFTA member govemments are represented. But the reverse is not true; namely, it is
not true that a Director on the RFTA Board is expected to represent the RFTA’s interests in the
official business of the member government.

This is not to say that RFTA’s interests will always be aligned with those of the member
governments. This is clearly not the case, inasmuch as the RFTA is composed of various
member governments with different interests. Rather, it is to say that the statutory scheme
contemplates that Requester should represent her member government’s interests in both fora,
As such, there is no inherent conflict of interest nor is there an appearance of impropriety that
would erode the public trust.



Standards of Conduct in Article 18 of Title 24, C.R.S.

Section 24-18-109(2)(b), C.R.S., prohibits a local government official from performing an
official act that directly and substantially affects to its economic benefit a business or other
undertaking in which he either has a substantial financial interest or is engaged as counsel,
consultant, representative, or agent (emphasis added).

Requester receives no personal economic benefit from her service on the RFTA. Under the
statutory scheme, the Requester serves as a representative of Eagle County in the RFTA. The
reverse is not true; namely, it is not true that the Requester serves as a representative of the
RFTA in Eagle County. Moreover, the reference to “other undertaking” should not be
interpreted to refer to the RFTA, which is a “public body politic and corporate” that, under the
statutory scheme, mandates representation from the various member governments. As such,

§ 24-18-109(2)(b), C.R.S., is inapplicable to the facts as presented in this case.

Best Practices

Due to the unique nature of Requester’s dual role, the Commission recommends that Requester
disclose her dual role whenever taking official action for the County that would also implicate
Requester’s role in the RFTA.

V. Conclusion

It is not a violation of Article XXIX or the statutory Standards of Conduct for Requester to
continue serving as both a county commissioner and as a director on the board of a transportation
authority under the facts and circumstances presented in the request.

The Commission cautions that this opinion is based on the specific facts presented herein, and
that different facts could produce a different result. The Commission therefore encourages
individuals with particular questions to request more fact-specific advice through requests for
advisory opinions and letter rulings related to their individual circumstances.

The Independent Ethics Commission

William J. Leone, Chair

Bob Bacon, Vice-Chair

April Jones, Commissioner
Matt Smith, Commissioner

Jo Ann Sorensen, Commissioner

Dated: April 3,2017
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Advisory Opinion 17-04
(Conflict of Interest, Local Government Official)

Summary: It is not a violation of Article XXIX or the statutory Standards of Conduct for a
county commissioner to continue serving as a director on the board of a transportation authority
under the facts and circumstances presented in the request.

1. Background

Requester is an Eagle County Commissioner. Among other duties as a county commissioner, the
Requester sits “in a quasi-judicial capacity” to review, hear, and approve or deny land use
applications.

Requester also serves as a member of the Board of Directors for the Roaring Fork Transportation
Authority (“RFTA”). RFTA is a regional transportation authority created under § 43-4-603,
C.R.S. RFTA’s purpose is to finance, construct, operate, and maintain an efficient, sustainable,
and regional multi-modal transportation system at locations within or without the boundaries of
RFTA. RFTA directors serve without compensation, except for expense reimbursement. The
members of RFTA include Eagle County, Garfield County, Pitkin County, the City of Aspen, the
Town of Basalt, the Town of Carbondale, the City of Glenwood Springs, and the Town of
Snowmass Village.

Article 4 of Title 43, C.R.S., authorizes the creation of transportation authorities, each of which
is a “separate political subdivision and body corporate of the state” having “all the duties,
privileges, immunities, rights, liabilities, and disabilities of a public body politic and corporate.”
§ 43-4-603(1), C.R.S. Each transportation authority is mandated to have at least five directors,
each of whom must be an elected official from every member of the combination. § 43-4-
603(2)(b)(f), C.R.S.

One of the issues pending before the Eagle County Board of County Commissioners (“BOCC")
is a land-use application for Preliminary Plan for Planned Unit Development. The application
concerns property that is located within the Roaring Fork Valley portion of Eagle County and
seeks a rezoning of the property. The application initially presented a public benefit dedication
of 50 parking spaces to RFTA, and was later amended to dedicate 20 parking spaces and
$400,000 to build additional parking on other land. As a result of the application amendment,



RFTA’s Director of Planning sent a letter to be considered by Eagle County in connection with
the County’s consideration of the application. The letter expressed dissatisfaction with the
application amendment.

Requester does not recall being involved in discussions concerning the public benefit being
offered by the land-use applicant. The Requester did not have any involvement in developing
RFTA’s position on the application, or in drafting or approving RFTA’s responsive letter.

Requester is concerned about the potential for a conflict of interest if the Requester was to take
official action on the application, given that RFTA could benefit from a County decision on the
application. Requester asks whether her taking of official action would violate the code of ethics
for local government officials as set forth in the Colorado Constitution and in § 24-18-109(2)(b),
C.R.S. During the pendency of this advisory opinion request, Requester has resigned from the
RFTA Board, but asks whether she may be reappointed to the RFTA Board during the pendency
of the hearing on the application.

Il. Jurisdiction

Colo. Const. Art. XXIX gives the Commission jurisdiction over local government officials. See
generally, Colo. Const. Art. XXIX §§ 3, 4, and 6. Requester is a local govemment official under
Colo. Const. Art. XXIX § 2(3).

IIl. Applicable Law
Section 43-4-603, C.R.S., provides, in pertinent part:

(2) Any contract establishing [a transportation] authority shall specify:

(a) The name and purpose of the authority and the regional transportation systems to be
provided; :

(b) The establishment and organization of the board of directors in which all legislative
power of the authority is vested, including:

(I) The number of directors, which shall be at least five, all of which, except as provided
in subsection (5) of this section, shall be elected officials from the members of the
combination and which shall include at least one elected official from each member of
the combination...

The declarations in Section 1 of Colo. Const. Art. XXIX state, in pertinent part:

(2) The conduct of public officers, members of the general assembly, local government
officials, and government employees must hold the respect and confidence of the people;
(b) They shall carry out their duties for the benefit of the people of the state;

(c) They shall, therefore, avoid conduct that is in violation of their public trust or that
creates a justifiable impression among members of the public that such trust is being
violated;

(d) Any effort to realize personal financial gain through public office other than
compensation provided by law is a violation of that trust...
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Section 5 of Colo. Const. Art. XXIX provides, in pertinent part:

... The purpose of the independent ethics commission shall be to hear complaints, issue
findings, and assess penalties, and also to issue advisory opinions, on ethics issues arising
under this article and under any other standards of conduct and reporting requirements as
provided by law...

Section 24-18-109, C.R.S., provides, in pertinent part:

(2) A local government official or local government employee shall not:

(b) Perform an official act directly and substantially affecting to its economic benefit a
business or other undertaking in which he either has a substantial financial interest or is
engaged as counsel, consultant, representative, or agent...

IV. Discussion

At the heart of this request for advisory opinion is the extent to which the dual role of the
Requester could inherently create an appearance of impropriety or a conflict of interest that
violates Article XXIX of the Colorado Constitution or the Standards of Conduct found in Article
18 of Title 24, C.R.S.

Article XXIX of the Colorado Constitution

The voters who adopted Article XXIX expressed the intention, inter alia, to preserve the respect
and confidence of the people in their elected officials by requiring elected officials to avoid
conduct that is a violation of the public trust. In Position Statement 08-01, the Commission
stated that the term “public trust” means that employees and officials must carry out their duties
for the benefit of the people. The dual role played by the Requester as both an Eagle County
Commissioner and as a Director on the RFTA Board does not, in and of itself, violate public
trust or the provisions of Article XXIX.

As amember of RFTA, Eagle County is required by state law to have one of its elected
commissioners serve as a Director on the RFTA Board. This dual role created by the statutory
scheme appears to contemplate that the interests of Eagle County will be represented on the
RFTA Board by an Eagle County elected official in the very same manner that the interests of
the other RFTA member governments are represented. But the reverse is not true; namely, it is
not true that a Director on the RFTA Board is expected to represent the RFTA's interests in the
official business of the member government.

This is not to say that RFTA’s interests will always be aligned with those of the member
govermments. This is clearly not the case, inasmuch as the RFTA is composed of various
member governments with different interests. Rather, it is to say that the statutory scheme
contemplates that Requester should represent her member govemment’s interests in both fora.
As such, there is no inherent conflict of interest nor is there an appearance of impropriety that
would erode the public trust.



Standards of Conduct in Article 18 of Title 24. C.R.S.

Section 24-18-109(2)(b), C.R.S., prohibits a local government official from performing an
official act that directly and substantially affects to its economic benefit a business or other
undertaking in which he either has a substantial financial interest or is engaged as counsel,
consultant, representative, or agent (emphasis added).

Requester receives no personal economic benefit from her service on the RFTA. Under the
statutory scheme, the Requester serves as a representative of Eagle County in the RFTA. The
reverse is not true; namely, it is not true that the Requester serves as a representative of the
RFTA in Eagle County. Moreover, the reference to “other undertaking” should not be
interpreted to refer to the RFTA, which is a “public body politic and corporate” that, under the
statutory scheme, mandates representation from the various member governments. As such,

§ 24-18-109(2)(b), C.R.S,, is inapplicable to the facts as presented in this case.

Best Practices

Due to the unique nature of Requester’s dual role, the Commission recommends that Requester
disclose her dual role whenever taking official action for the County that would also implicate
Requester’s role in the RFTA.

V. Conclusion

It is not a violation of Article XXIX or the statutory Standards of Conduct for Requester to
continue serving as both a county commissioner and as a director on the board of a transportation
authority under the facts and circumstances presented in the request.

The Commission cautions that this opinion is based on the specific facts presented herein, and
that different facts could produce a different result. The Commission therefore encourages
individuals with particular questions to request more fact-specific advice through requests for
advisory opinions and letter rulings related to their individual circumstances.

The Independent Ethics Commission

William J. Leone, Chair

Bob Bacon, Vice-Chair

April Jones, Commissioner

Matt Smith, Commissioner

Jo Ann Sorensen, Commissioner

Dated: April 3,2017



RESOLUTION 2014-107
OF THE COUNCIL OF THE CITY OF FORT COLLINS
ACCEPTING ADVISORY OPINION AND RECOMMENDATION NO. 2014-01
OF THE ETHICS REVIEW BOARD

WHEREAS, the City Council has established zn Ethics Review Board (the “Board")
consisting of designated members of the City Council; and

WHEREAS, the Board is empowered undsr Section 2-569 of the City Code to render
advisory opinions and recommendations regarding actual or hypothetical situations of
Councilmembers or board and commission membears of the City; and

WHEREAS, the Ethics Review Board met on November 18, 2014, to consider wheather
Councilmember Troxell's position as a tenured faculty member in the mechanical engineering
depanment at Colorado State University (“CSU") limits his pariicipation as & City Council
member representing District 4 in any discussion and any vote related 10 2 CSU stadium, and

WHEREAS, the Board has issued an advisory opinion with regard to this malter
concluding that Councilmember Troxell does not have 2 conflict of interest with respect to the
CSU stadiurn issue; and

WHEREAS, Section 2-569(¢) of the City Code provides that 2li advisory opinions and
recormmmsadations of the Board be placed on the zgenda for the next speeial or regular City
Council meeting, 2t which time the City Council shall dstermine whether to zdopt such opinions
end recommendations; and

WHEREAS, the City has reviewed the opinion of the Board and wishes to adopt the
sams

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF
FORT COLLINS that Opinion No. 2014-01 of the Ethics Review Board, & copy of which is
atzchied hereto 2nd incorporated herein by this reference as Exhibit “A," has bzen submitted to
and reviewed by the City Council, and the Council hereby adopts the opinion contzined tharzin.

Passed and adopted at an adjourned raeeting of the Council of the City of Fort Collins

this 25th day of Novemnber A.D. 2014,
(st
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ATTEST:
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City Clerk
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Ethics Opinion 2014-1
November 18, 2014
Page 2

interest and refrain from voting on, attempting to influence, or otherwise participating in such
decision in any manncr as a Councilmember. Under the Charter, the following definitions apply:

a. “Financial Interest”

A "financial interest” is defined under the Charter as “any interest cquated with money or its
cquivalent.” The Charter expressly excludes from the definition of “financial interest” the interest
that a Councilmember has as an employee of a business where the Council decision may
financially benefit or otherwise affect the business but entails no “foreseeable, measurable

financial benefit” to the Councilmember.

In reviewing the facts of this situation, it is likely that the Council's deliberations and actions with
rcgard to the CSU football stadium will “affect” the University, since, at a minimum, the
University will have difficulty moving forward with any stadium project without some degree of
cooperation and coordination with the City. There is no indication, however, that Troxell, as an
individual, will receive any “foreseeable, measurable financial benefit” as a result of the Council
decision(s), as no evidence has been presented to the cffect that Troxell's salary or other
compensation will be changed or discontinucd as a result of the Council's decision related to the
(SU foarball stadium. Therefore, the Board believes that Troxell does not have a financial
tnterest in the Council’s actions related to the CSU football stadium.

b. “Personal Interest”

The next inquiry is whether Troxell has a “personal interest” under the Chzrter. The Chaner
defines a personal interest in relevant part as an interest by reason of which a Councilmember
would, in the judgment of a reasonably prudent person, realize or experience some “direct and
substantial benefit or detriment different in kind from that experienced by the general public.
This bencfit or detriment necd not be financial in nature, but it must be “direct and substantjal * As
recently established by the City Council in Ordinance No. 145, 2014, “direct” means “resulting
immediately and proximately from the circumstances and not from an intervening cause,” and
“substantial” means “more than nominal in value, degree, amount or extent."

Clearly, Troxell is differently situated with regard to this matter than are the members of the
general public because of his employment with the University. The question is whether, because
of his status as an employee, he might realize any “direct and substantial benefit or detriment” by
rcason of Council's decision related to the CSU football stadium. Again, there is no indication
that Troxell's position of employment or the amount of his compensation would be affected by his
vote or Council's decision or actions with regard to the proposed football stadium. In fact,
Troxell's status as a tenured member of the academic faculty indicates to the contrary, that is, that
there could be no job related ramifications based vpon the manner in which Troxell votes with
regard to these upcoming Council decisions. Moreover, the Charter standard requires that the
potential benefit or detriment to Troxell be “direct and substantial” and not merely indirect or
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Advisory Opinion 16-05
(Conflict of Interest)

Summary: A local government official should avoid real and perceived conflicts of interest
when voting on or debating questions that affect the personal, private, or financial interests of the
official.

I. Background

Board of Trustees member Rachel New (“New™), of the Town of Pitkin, Colorado, filed a
request for an advisory opinion requesting guidance about a possible conflict of interest between
New’s personal business and her role as a member of the Town’s Board of Trustees (the
“Board™).

New indicates that she is a newly elected member of the Board as a result of elections held in
April, 2016. Prior to her election, in the spring of 2014, New established a property management
business, which she owns. Among other services, her business provides house winterizing, de-
winterizing, cleaning, lawn maintenance, window washing, laundry services, errand services,
pest control, and general maintenance. Included in the business portfolio is the management of
short-term rental properties. New assists in the short-term leasing of these properties by taking
reservations, receiving rental payments, and remitting taxes on behalf of the homeowner.

Twenty percent of the business income is generated by managing the two short-term rentals.

The Town of Pitkin is a statutory town. Recent issues being addressed by the Board include
updating the zoning code to regulate short term rentals. In this regard, New may be faced with
policy debate and/or voting on short term rental issues in the context of her duties as a member
of the Board. Specifically, Sections 3, 7, and 8 of the Amended Town of Pitkin Zoning Code of
2012 provide:

Section 3. Definitions. For the purpose of this code, certain words and phrases
used herein shall be defined as follows:

#* * *
37. Short-term Transient Rental (Lodging): Rental of a residential structure or

part thereof, for any twenty-nine (29) day period or less, is considered a
1
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commercial/business use.

* * *

Section 7. Principal Permitted Uses. This section enumerates the principal
uses which are permitted in each zoning district:
A. Resident, Low Density Residential:
I. Dwellings, single family
2. Community centers and public buildings
3. Parks and playgrounds
4. Accessory uses as listed in Section 10 of this Code
5. Long-term permanent rental: Rental of a residential use of
structure, or part thereof, where the occupants are primarily
permanent in nature for any thirty (30) day period or more.
(Nontransient)
B. Business, Business:
1. Any use permitted in the Resident district
2. Accessory buildings and uses
3. Amusement or recreation
4. Automobile gas stations or garages
5. Automobile parking lots
6. Club or lodge
7. Dining or drinking places
8. Hotel or motel
9. Laundromat
10. Office or clinic
11. Retail store or shop
12. Schools and churches, including seasonal church schools.

Section 8. Conditional Uses. The following uses shall be permitted only after
written request to the Board of Trustees, and acceptance of written approval made
by the Board of Trustees:

* %* *

D. Short Term Rental (Lodging) in the Business District: After review of the
Zoning Board of Adjustment, a recommendation for conditional use appropriate
to the available water, sewage, and off-street parking will be referred to the Board

of Trustees for final decision. [Emphasis added.)

The Town Clerk confirms that the Town of Pitkin does not currently have any conflicts of
interest or other ethical policies in place.

I, Jurisdiction

Ms. New is a member of a statutory town's Board of Trustees and is therefore a “local



govemment official” under Colo. Const. Article XXIX, sec. 2(3), and C.R.S. § 24-18-102(6).

The Independent Ethics Commission has authority to issue advisory opinions on ethics issues
arising under Article XX1X or any other standards of conduct or reporting requirements as
provided by law. See Colo. Const. Article XXIX, sec. 5(5).

I11. Applicable Law
Conflicts of interest are addressed in C.R.S. § 24-18-109 as follows:

(2) A local government official or local government employee shall not:

%* * b

(b) Perform an official act directly and substantially affecting to its economic benefit a
business or other undertaking in which he either has a substantial financial interest or is
engaged as counsel, consultant, representative, or agent[.}

% * *

(3) (a) A member of the governing body of a local government who has a personal or
private interest in any matter proposed or pending before the governing body shall
disclose such interest to the governing body and shall not vote thereon and shall refrain
from attempting to influence the decisions of the other members of the governing body in
voting on the matter.

1V. Discussion
A. Conflicts of Interest.

The conflicts of interest statute cited herein restricts a local government official such as New
from: (1) performing an official act directly and substantially affecting to its economic benefit a
business in which the local government official has a substantial financial interest; and (2) voting
on or attempting to influence the decisions of other members of the governing body in voting on
a matter in which the local government official has a personal or private interest.

The Commission finds that New's ownership interest in a property management business that
manages short-term rentals in the Town of Pitkin is substantial. As such, New must refrain from
performing any official act that directly and substantially benefits the business economically.

For example, because the Town's zoning code requires the Board to give final approval for
conditional short-term rental uses, New should refrain from voting to grant or withhold such
approval when doing so would economically benefit her business. Moreover, New must not vote
or attempt to influence the decisions of other members of the Board when she has a personal or
private interest in the outcome.



B. Appearance of Impropriety.

In addition to the statutory provisions cited above, Colo. Const. Article XXIX, sec. 1(c), requires
covered individuals “to avoid conduct that is in violation of their public trust or that creates a
Justifiable impression among members of the public that such trust is being violated.”
Appearances of impropriety are generally referred to as “perception issues” or “violating the
smell test.” They can weaken public confidence in government and create a perception of
dishonesty, even among government officials who are in technical compliance with the law.

In order to avoid the appearance of impropriety, local government officials should avoid voting
on or debating questions in a manner that may lead the public to perceive that the local
government official is either placing his or her own private business interests in a position of
competitive advantage or keeping his or her own private business interests from being adversely
affected by the decisions of the governing body.

The Commission also recommends that when feasible, counties and municipalities should
consider enacting an ethics code to provide further guidance to elected officials with similar
potential conflicts.

V. Conclusion

A member of a town’s board of trustees should follow Colorado statutes pertaining to conflicts
of interest and constitutional requirements pertaining to the appearance of impropriety.

The Commission cautions public official and employces that this opinion is based on the specific
facts presented herein, and that different facts could producc a different result. The Commission
therefore encourages individuals with particular questions to request more fact specific advice
through requests for advisory opinions and letter rulings related to their individual
circumstances.

The Independent Ethics Commission

William J. Leone, Chair
Bob Bacon, Vice-Chair
April Jones, Commissioner
Matt Smith, Commissioner

Dated: June 30, 2016
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STAFF

Carrie Daggett, City Attorney
SUBJECT

Consideration in accordance with City Code Section 2-569(d)(1) of whether a complaint filed on
January 21, 2020, by Rory Heath, alleging that Councilmember Ken Summers has a financial and
personal interest in the Hughes Stadium annexation property rezoning decision, warrants
investigation.

EXECUTIVE SUMMARY

The purpose of this item is to complete the initial screening by the Ethics Review Board of a complaint
filed with the Board under City Code Section 2-569(d), as described below. The Complaint and other
materials referenced are provided as attachments to the Agenda Item Summary for Item 3 (overall),
and that information is incorporated into this subpart by reference.

STAFF RECOMMENDATION

Staff recommends that the Board consider the Complaint and determine whether to proceed with an
investigation of the Complaint.

BACKGROUND / DISCUSSION

Under City Code Section 2-569(d), any person who believes a Councilmember or board or commission
member has violated any provision of state law or the City Charter or City Code pertaining to ethical
conduct may file a complaint with the City Clerk. After notice to the complaining party and the subject
of the complaint, the Ethics Review Board then considers the complaint and whether it should be
further investigated.

The Complaint:

The Board will consider a complaint lodged with the Board through the City Attorney on January 21,
2020, by Rory Heath (the "Complainant”), a Fort Collins resident, against Councilmember Ken
Summers (as well as against Mayor Wade Troxell and Mayor Pro Tem Kristin Stephens). The
Complaint alleges Councilmember Summers has a conflict of interest in connection with the Hughes
Rezoning and related Ethics Review Board hearings in light of a webpage offering his services as a
political consultant and lobbyist.

The following is an excerpt from the Complaint summarizing Mr. Heath’s concern (from page 11 of
the Complaint):

EXHIBIT
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Fort Collins City Councilmember Ken Summers is currently hosting on his website
kensummers.org, a page dedicated to his political consulting business/lobbyist business.
This page promises direct influence of legislative matters that can be interpreted to mean
either the influence of a third party, or of himself, in exchange for compensation of some
sort.

The actions of all three individuals, as it pertains to all related activities relating to the
consideration of Fort Collins Ordinance No. 138, 2019 (including all related Ethics
Complaints hearings), are in direct violation of State and Municipal Ethical and Conflict of
Interest Laws. All three individuals have also failed in performing their fiduciary duty to the
people of Colorado, a duty ingrained within their public service, and in the case of Troxell
and Stephens, their employment by Colorado State University.

A consistent effort to minimize the representation of the public’s wishes regarding the end
use of the parcel of land in consideration has been continually undertaken by city staff
and City Elected Officials.

The Complaint goes on to request that the Ethics Review Board do the following:

investigate all ethics violations made by Wade Troxell, Kristin Stephens, and Ken Summers;

carry this out using all tools and options at its disposal and "do so by taking to heart the
public’s explicit, expressed, and continual wishes regarding one of the most important pieces
of land to Fort Collins’ Identity;” and

remove Wade Troxell, Kristin Stephens and Ken Summers from all interactions with the
decision-making process, and take “severe remediation actions” to address “the harm to the
process already caused.”

(The Complaint provides argument and additional description of the concerns of the Complainant not
repeated in this Summary.)

City Ethics Provisions:

Generally, the ethics provisions established by the City include City Charter Article IV, Section 9, and
City Code Section 2-568.

State Ethics Provisions:

In addition, various state laws are commonly considered ethics laws. These include:

Sections 24-18-101 through -105, Colorado Revised Statutes (C.R.S.);
Section 24-18-109, C.R.S.;

Sections 24-18-201 through -206, C.R.S.;

Sections 18-8-302 through -308, C.R.S.; and

Sections 18-8-402 through -409, C.R.S.
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(The language of Article XXIX of the Colorado constitution — also referred to as "Amendment 41,"
provides that home rule municipalities that have adopted local ethics provisions addressing the
topics in that provision are exempt from its application.)

The Board Determination:

The Board is required under the Code to evaluate the Complaint and determine by majority vote
whether to formally investigate the Complaint. In doing so, the Board should consider:

1. Whether the allegations in the Complaint, if true, would constitute a violation of state or local

ethical rules;
2. The reliability and sufficiency of any facts asserted in support of the allegations; and
3. Any other facts or circumstances the Board may consider relevant.

If the Board determines that the Complaint does not warrant investigation, the Board then directs
staff to send written notice to the complainant of that determination and the reasoning behind it. A
copy of that notice is also sent to the subject of the Complaint and the City Council.

Factual Allegations in the Complaint:

The Complaint asserts the following basic facts regarding the allegations against Councilmember
Summers:

Ken Summers, through his KGS Consulting, offers the following services via his website (see
Ex.4).

“Opening Doors"

“Providing Access”

Empowering Influence”

“PERSONAL CONTACT WITH LEGISLATORS to inform them of your position on a bill

and why you support or oppose the legislation.”

o “COMMUNICATION WITH DEPARTMENTS that interface with your business on the
writing and implementation of rules”

e “TOURS AND RECEPTIONS that provide legislators an opportunity to learn firsthand
about the work that you do”

o “Navigating through the maze of the political arena can be a challenge. That is why an

individual with experience working with you and advocating on your behalf can make a

difference.”

The Complaint contains a number of assertions and statements related generally to the input the
City Council has received from members of the public regarding the Hughes Rezoning. The
Complaint asserts that when looked at in the context of a vote contrary to the public opposition to the
Hughes Rezoning outcome that had been expressed, “a vote against the public will, and instead in
line with a possible private commercial interest seems to have possibly occurred.” (page 9).
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*Screening Review Steps**

I. Whether the Complaint Alleges a Violation of City or State Ethics Provisions:

1. City Ethics Provisions: The City Charter and City Code prohibit members of the City
Council from participating in a decision if the Councilmember has a financial interest
or a personal interest in the decision.

1. A financial interest is an interest in the Hughes Rezoning that is equated with money
or its equivalent.

i. If the councilmember is an holder of an ownership interest in or an employee
of an affected business, but the Council decision entails NO FORESEEABLE,
MEASUREABLE FINANCIAL BENEFIT to the Counciimember, the business
relationship does not create a financial interest.

2. A personal interest is any interest (other than a financial interest) by reason of which
an officer or employee would, in the judgment of a reasonably prudent person, realize
or experience:

i. some direct and substantial benefit or detriment

[direct = resulting immediately and proximately from the circumstances
and not from an intervening cause.]

[substantial = more than nominal in value, degree, amount or extent.]
[benefit = an advantage or gain.]

[detriment = disadvantage, injury, damage or loss.)

ii. different in kind from that experienced by the general public.

[different in kind from that experienced by the general public=of a
different type or nature not shared by the public generally and that is not
merely different in degree from that experienced by the public generally.]

3. The Ethics Review Board must evaluate whether the facts as asserted in the
Complaint (assuming they are true) support the allegation that Councilmember
Summers has either a financial interest or a personal interest.in the Hughes
Rezoning.

2. State Ethics Provisions:
1. For the purpose of the statutory ethics provisions:

i. Councilmembers are “local government officials” (as defined in Section 24-
18-102(6)).

ii. A financial interest means a substantial interest held by an individual which
is (in relevant part):

1. An ownership interest in a business; or
2. A directorship or officership in a business.

4
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iii. Terms not defined in the statutes are considered to have their commonly

understood meaning, and they are generally interpreted with the aid of
reference to common resources such as a standard dictionary.

2. Section 24-18-103, C.R.S., when read in conjunction with the rest of the statutory
standards of conduct, is interpreted to establish an ethical standard of conduct
concerning activities that could allow covered individuals to improperly benefit
financially from their public office. However, it is general in nature and does not
specify a standard or rule to determine what is permissible.

3. Section 24-18-104, C.R.S., prohibits disclosure or use of confidential information
acquired in the course of official duties and acceptance of certain gifts.

4. Section 24-18-105, C.R.S., sets out ethical principles that are “intended as guides to
conduct and do not constitute violations as such of the public trust of office or
employment in state or local government.”

Section 24-18-105(2) provides that:

(2) A ... local government official ... should not acquire or hold an interest in
any business or undertaking which he has reason to believe may be directly
and substantially affected to its economic benefit by official action to be taken
by an agency over which he has substantial authority.

. Section 24-18-105(4) provides that:

(4) A ...local government official ...should not perform an official act directly
and substantially affecting a business or other undertaking to its economic
detriment when he has a substantial financial interest in a competing firm or
undertaking. (Emphasis added.)

5. Section 24-18-109, C.R.S., provides that

a local government official shall not (in relevant part) perform an official act
directly and substantially affecting to its economic benefit a business or other
undertaking in which he either has a substantial financial interest or is
engaged as counsel, consultant, representative or agent (§ 24-18-
109(2)(b));

A member of a governing body of a local government who has a personal or
private interest in any matter proposed or pending before the governing body
shall disclose such interest and refrain from participating in the decision unless
necessary to obtain a quorum (§ 24-18-109(3));

1. The statutes don't define the term “personal or private interest” and
there is no directly relevant guidance interpreting this provision.

a. The Colorado Independent Ethics Commission (“IEC"), which is
authorized to issue opinions concerning the state’s ethics
statutes) has applied this provision in considering a complaint
against a local official related to that official's interest in a
regulatory decision of the body she was a member of. The IEC
did not specifically interpret the term “private interest”
while focusing on the direct and substantial benefit to the
official. (IEC Advisory Opinion 16-05, which is attached to
the Item 3 Agenda ltem Summary for reference).
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b. A common explanation found consistently in the review of
provisions of this sort suggests that a “personal or private
interest” is one that tends to impair a person’s independence of
judgment in the performance of the person’s duties, and this is
typically interpreted to relate to a financial interest of the person
or their relative in a private enterprise.

c. A local government official would likely be considered as having
a personal or private interest in any decision that would result in
the official receiving a direct and immediate pecuniary benefit
or result in the official receiving a non-pecuniary benefit or
suffering a non-pecuniary detriment that is direct, immediate
and different in kind from that shared by the general public.

d. The City's local provisions related to financial and personal
interests are essentially parallel to this formulation.

2. Applying this standard here, the Board must determine whether the City
Council's Hughes Stadium rezoning decision would likely result in
Councilmember Summers receiving a direct and immediate pecuniary
benefit or result in him receiving a non-pecuniary benefit or suffering a
non-pecuniary detriment that is direct, immediate and different in kind
from that shared by the general public.

lil. Reliability and Sufficiency of Facts Asserted:

If the Board determines that there may have been a violation, then the Board will need to evaluate
the facts asserted in the Complaint.

The Board may know information that contradicts the facts that were asserted in the Complaint, or
there may not be enough information in the Complaint for you to form a reasonable suspicion that
the violation alleged in the Complaint occurred.

On this basis, the Board may determine that the facts asserted in the Complaint are not
reliable or sufficient and find the Complaint does not warrant further investigation.

. Other Relevant Facts or Circumstances:
If there is additional information available or presented to the Board that leads the Board to

conclude that the Complaint does not merit further investigation, the Board may identify that
information and find the Complaint does not warrant further investigation on that basis.

ATTACHMENTS (in addition to the Attachments to the Agenda ltem Summary for ltem 3 overall)

1. Exhibit 4 to Heath Complaint (kensummers.org website screenshot)
2. Review Checklist — Heath Complaint re Ken Summers
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KGS CONSULTING

Ogpening Doars » Providing Accass » Empowering Influence

The laws that are passed and the regulations that are estatlished have a significant impact on citizens and of all
types in Colarado. Navigating through the maze of the palitical arena can be a challenge. Thal is why an individual
with experience working with you and advocating on your behalf can make a difference

KGS Consulting provides you with a value-added partnarship so you can be proactive on the issusas that impact your
business. Here is how that is accomplished:

= PROVIDING INSIGHT inla the legislative process and pelilical environment

* TRACKING LEGISLATION thatimpacts your business and helping yeu to take a formal position an those pisces
of legislation

= PERSONAL CONTACT WITH LEGISLATORS to inform them of your positian on a bill and why you suppert or
oppose the legisiation,

* PROPOSING NEW LEGISLATION OR CHANGES IN CURRENT LAW

* ARRANGING FOR TESTIMONY ON BILLS befare committees in collaboratien with others who share your
position

» COMMUNICATION WITH DEPARTMENTS thatinterface with your business on the writing and implementatien of
rules

» TOURS AND RECEPTIONS that provide legislators an eppodunity to learn firsthand about the work that you do

= SERVING AS A SPOKESPERSON for your business al the capitel, with other industry groups and in the
cammunity

* PROVIDING FEEDBACK AND UPDATES as needed to stay on the forefront of haw bills are progressing through
the process

These are soma cf the ways thal having a contact inside the capitol can wark for you. Some services may be more
appropriate than others depending cn your needs and area of interest.

1 loak farward to developing a partnership where I can serve
you at the capito! by providing access, cpening doors and
empowenng influence in the legislative process. Youcan
make a difference and be a part of shaping public palicy in
Colerado.

Ken

KGS Consulting * ken@kensummers.org
303-7254785
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ETHICS REVIEW BOARD -- REVIEW CHECKLIST FOR KEN SUMMERS

Claim Stated?

0 Yes o No

o Yes o No

o Yes a No

0 Yes O No

o Yes o No

o Yes o No

0 Yes o No

0 Yes o No

March 6, 2020

Provision Allegedly Violated

City Charter Article IV, Section 9(b)(3) - prohibits participation
when official has a FINANCIAL INTEREST

City Charter Article IV, Section 9(b)(3) — prohibits participation
when official has a PERSONAL INTEREST

Section 24-18-103, C.R.S. generally states ethical standard of
conduct concerning activities that could allow covered individuals
toimproperly benefit financially from their public office (no specific
standard or rule stated), and permits enforcement by the district
attorney.

Section 24-18-104, C.R.S. prohibits disclosure or use of confidential
information acquired in the course of official duties and acceptance
of certain gifts.

Section 24-18-105(2), C.R.S. prohibits acquiring or holding an
interest in any business or undertaking which official has reason to
believe may be directly and substantially affected to its economic
benefit by official action to be taken by an agency over which
official has substantial authority.

Section 24-18-105(4), C.R.S. prohibits an official act directly and
substantially affecting a business or other undertaking to its
economic detriment when official has a substantial financial
interest in a competing firm or undertaking.

Section 24-18-109(2)(b), C.R.S. - prohibits an official act directly
and substantially affecting to its economic benefit a business or
other undertaking in which official either has a substantial
financial interest or is engaged as counsel, consultant,
representative or agent

Section 24-18-109(3), C.R.S. — requires official with a personal or
private interest in any matter proposed or pending before the
governing body to disclose such interest and refrain from
participating in the decision unless necessary to obtain a quorum.

**If any of the “YES” boxes are checked, the Ethics Review Board must then consider the facts alleged
related to that item and whether those facts are reliable and sufficient to warrant further investigation.




Carrie Dagg

- From: Ken Summers

Sent: Thursday, March 5, 2020 1:34 PM
To: Carrie Daggett

Subject: Ethics Complaint Reponse
Attachments: Ethics_Complaint_response.docx
Carrie

I will not be attending the Ethics Committee meeting on March 6, 2020. | am attaching for the committee a
written response.

Ken Summers
Councilmember
District 3

With limited exceptions, emails and any files transmitted with them are subject to public disclosure under the Colorado
Open Records Act (CORA). To promote transparency, emalls will be visible in an online archive, unless the sender puts
#PRIVATE in the subject line of the email. However, the City of Fort Collins can't guarantee that any email to or from
Council will remain private under CORA.




Colorado Constitution Article XXIX Ethics in Government

Section 1. Purposes and findings. ,
(1) The people of the state of Colorado hereby find and declare that:

(a) The conduct of public officers, members of the general assembly, local government
officials, and government employees must hold the respect and confidence of the
people;

(b) They shall carry out their duties for the benefit of the psople of the state;

(c) They shall, therefore, avoid conduct that is in violation of their public trust or that
creates a justifiable impression among members of the public that such trust is being
violated;

(d) Any effort to réalize personal financial gain through public office other than
compensation provided by law is a violation of that trust; and

(e) To ensure propriety and to preserve public confidence, they must have the benefit of
specific standards to guide their conduct, and of a penalty mechanism to enforce those
standards.

(2) The people of the state of Colorado also find and declare that there are certain costs
associated with holding public office and that to ensure the integrity of the office, such
costs of a reasonable and necessary nature should be born by the state or local
government.

Section 2. Definitions.
As used in this article, unless the context otherwise requires:

(1) "Government employee" means any employee, including independent contractors,
of the state executive branch, the state legislative branch, a state agency, a public
institution of higher education, or any local government, except a member of the general
assembly or a public officer.

(2) "Local government" means county or municipality.

(3) "Local government official’ means an elected or appointed official of a local
government but does not include an employee of a local government.

(4) "Person” means any individual, corporation, business trust, estate, trust, limited
liability company, partnership, labor organization, association, political party, committee,
or other legal entity.

(5) "Professional lobbyist” means any individual who engages himself or herself or is
engaged by any other person for pay or for any consideration for lobbying. "Professional
lobbyist” does not include any volunteer lobbyist, any state official or employee acting in
his or her official capacity, except those designated as lobbyists as provided by law, any
elected public official acting in his or her official capacity, or any individual who appears
as counsel or advisor in an adjudicatory proceeding.
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(6) "Public officer” means any elected officer, including all statewide elected
officeholders, the head of any department of the executive branch, and elected and
appointed members of state boards and commissions. "Public officer" does not include
a member of the general assembly, a member of the judiciary, any local government
official, or any member of a board, commission, council or committee who receives no
compensation other than a per diem allowance or necessary and reasonable expenses.

Section 3. Gift ban.

(1) No public officer, member of the general assembly, local government official, or
government employee shall accept or receive any money, forbearance, or forgiveness
of indebtedness from any person, without such person receiving lawful consideration of
equal or greater value in return from the public officer, member of the general assembly,
local government official, or government employee who accepted or received the
money, forbearance or forgiveness of indebtedness.

(2) No public officer, member of the general assembly, local government official, or
government employee, either directly or indirectly as the beneficiary of a gift or thing of
value given to such person's spouse or dependent child, shall solicit, accept or receive
any gift or other thing of value having either a fair market value or aggregate actual cost
greater than fifty dollars ($50) in any calendar year, including but not limited to, gifts,
loans, rewards, promises or negotiations of future employment, favors or services,
honoraria, travel, entertainment, or special discounts, from a person, without the person
receiving lawful consideration of equal or greater value in return from the public officer,
member of the general assembly, local government official, or government employee
who solicited, accepted or received the gift or other thing of value.

(3) The prohibitions in subsections (1) and (2) of this section do not apply if the gift or
thing of value is:

(a) A campaign contribution as defined by law;

(b) An unsolicited item of trivial value less than fifty dollars ($50), such as a pen,
calendar, plant, book, note pad or other similar item;

(c) An unsolicited token or award of appreciation in the form of a plaque, trophy, desk
item, wall memento, or similar item;

(d) Unsolicited informational material, publications, or subscriptions related to the
recipient's performance of official duties;

(e) Admission to, and the cost of food or beverages consumed at, a reception, meal or
meeting by an organization before whom the recipient appears to speak or to answer
questions as part of a scheduled program;

(f) Reasonable expenses paid by a nonprofit organization or other state or local
government for attendance at a convention, fact-finding mission or trip, or other meeting
if the person is scheduled to deliver a speech, make a presentation, participate on a
panel, or represent the state or local government, provided that the non-profit
organization receives less than five percent (5%) of its funding from for-profit
organizations or entities;



(g) Given by an individual who is a relative or personal friend of the recipient on a
special occasion.

(h) A component of the compensation paid or other incentive given to the recipient in
the normal course of employment.

(4) Notwithstanding any provisions of this section to the contrary, and excepting
campaign contributions as defined by law, no professional lobbyist, personally or on
behalf of any other person or entity, shall knowingly offer, give, or arrange to give, to
any public officer, member of the general assembly, local government official, or
government employee, or to a member of such person's immediate family, any gift or
thing of value, of any kind or nature, nor knowingly pay for any meal, beverage, or other
item to be consumed by such public officer, member of the general assembly, local
government official or government employee, whether or not such gift or meal,
beverage or other item to be consumed is offered, given or paid for in the course of
such lobbyist's business or in connection with a personal or social event; provided,
however, that a professional lobbyist shall not be prohibited from offering or giving to a
public officer, member of the general assembly, local government official or government
employee who is a member of his or her immediate family any such gift, thing of value,
meal, beverage or other item.

(5) The general assembly shall make any conforming amendments to the reporting and
disclosure requirements for public officers, members of the general assembly and
professional lobbyists, as provided by law, to comply with the requirements set forth in
this section.

(6) The fifty-dollar ($50) limit set forth in subsection (2) of this section shall be adjusted
by an amount based upon the percentage change over a four-year period in the United
States bureau of labor statistics consumer price index for Denver- Boulder-Greeley, all
items, all consumers, or its successor index, rounded to the nearest lowest dollar. The
first adjustment shall be done in the first quarter of 2011 and then every four years
thereafter.

Section 4. Restrictions on representation after leaving office.

No statewide elected officeholder or member of the general assembly shall personally
represent another person or entity for compensation before any other statewide elected
officeholder or member of the general assembly, for a period of two years following
vacation of office. Further restrictions on public officers or members of the general
assembly and similar restrictions on other public officers, local government officials or
government employees may be established by law.

Section 5. Independent ethics commission.

(1) There is hereby created an independent ethics commission to be composed of five
members. The purpose of the independent ethics commission shall be to hear
complaints, issue findings, and assess penalties, and also to issue advisory opinions,
on ethics issues arising under this article and under any other standards of conduct and
reporting requirements as provided by law. The independent ethics commission shall



have authority to adopt such reasonable rules as may be necessary for the purpose of
administering and enforcing the provisions of this article and any other standards of
conduct and reporting requirements as provided by law. The general assembly shall
appropriate reasonable and necessary funds to cover staff and administrative expenses
to allow the independent ethics commission to carry out its duties pursuant to this
article. Members of the commission shall receive no compensation for their services on
the commission.

(2) (a) Members of the independent ethics commission shall be appointed in the
following manner and order:

(1) One member shall be appointed by the Colorado senate;
(Il) One member shall be appointed by the Colorado house of representatives;
(1) One member shall be appointed by the governor of the state of Colorado;

(IV) One member shall be appointed by the chief justice of the Colorado supreme court;
and

(V) One member shall be either a local government official or a local government
employee appointed by the affirmative vote of at least three of the four members
appointed pursuant to subparagraphs (1) to (IV) of this paragraph (a).

(b) No more than two members shall be affiliated with the same political party.

(c) Each of the five members shall be registered Colorado voters and shall have been
continuously registered with the same political party, or continuously unaffiliated with
any political party, for at least two years prior to appointment to the commission.

(d) Members of the independent ethics commission shall be appointed to terms of four
years; except that, the first member appointed by the Colorado senate and the first
member appointed by the governor of the state of Colorado shall initially serve two year
terms to achieve staggered ending dates.

(e) If a member is appointed to fill an unexpired term, that member's term shall end at
the same time as the term of the person being replaced.

(f) Each member shall continue to serve until a successor has been appointed, except
that if a member is unable or unwilling to continue to serve until a successor has been
appointed, the original appointing authority as described in this subsection shall fill the
vacancy promptly.

(3) (a) Any person may file a written complaint with the independent ethics commission
asking whether a public officer, member of the general assembly, local government
official, or government employee has failed to comply with this article or any other
standards of conduct or reporting requirements as provided by law within the preceding
twelve months.

(b) The commission may dismiss frivolous complaints without conducting a public
hearing. Complaints dismissed as frivolous shall be maintained confidential by the
commission.



(c) The commission shall conduct an investigation, hold a public hearing, and render
findings on each non-frivolous complaint pursuant to written rules adopted by the
commission.

(d) The commission may assess penalties for violations as prescribed by this article and
provided by law.

(e) There is hereby established a presumption that the findings shall be based on a
preponderance of evidence unless the commission determines that the circumstances
warrant a heightened standard.

(4) Members of the independent ethics commission shall have the power to subpoena
documents and to subpoena witnesses to make statements and produce documents.

(5) Any public officer, member of the general assembly, local government official, or
government employee may submit a written request to the independent ethics
commission for an advisory opinion on whether any conduct by that person would
constitute a violation of this article, or any other standards of conduct or reporting
requirements as provided by law. The commission shall render an advisory opinion
pursuant to written rules adopted by the commission.

Section 6. Penalty.

Any public officer, member of the general assembly, local government official or
government employee who breaches the public trust for private gain and any person or
entity inducing such breach shall be liable to the state or local jurisdiction for double the
amount of the financial equivalent of any benefits obtained by such actions. The manner
of recovery and additional penalties may be provided by law.

Section 7. Counties and municipalities.

Any county or municipality may adopt ordinances or charter provisions with respect to
ethics matters that are more stringent than any of the provisions contained in this article.
The requirements of this article shall not apply to home rule counties or home rule
municipalities that have adopted charters, ordinances, or resolutions that address the
matters covered by this article.

Section 8. Conflicting provisions declared inapplicable.

Any provisions in the statutes of this state in conflict or inconsistent with this article are
hereby declared to be preempted by this article and inapplicable to the matters covered
by and provided for in this article.

Section 9. Legislation to facilitate article. .

Legislation may be enacted to facilitaie the operation of this article, but in no way shall
such legislation limit or restrict the provisions of this article or the powers herein
granted.

Source: Initiated 2006: Entire article added, effective upon proclamation of the
Governor, L. 2007, p. 2960, December 31, 2006.



