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1214 Belleview Drive
Fort Collins, CO 80526

September 23, 2015

City of Fort Collins

Risk Management Division, the City Council, the City Attorney
P.O. Box 580

Fort Collins, Colorado 80522

Hand delivered and sent via U.S. Postal Service certified mail

Regarding a notice and claim of injuries and damages related to the Advanced Metering
Fort Collins project per the Colorado Governmental Immunity Act, C.R.S, 24-10-101 et
seq

To the City Council, the City Attorney, and the Risk Management Division,

This is my notice and claim of injuries and damages that the City of Fort Collins (“City”) and
Fort Collins Utilities (“FCU”) have caused me through the electric portion of the Advanced
Meter Fort Collins project (“Project”) and my demand for financial compensation for my injuries
and damages.

hitp://www.fegov.com/utilities/sustainability-leadership/advanced-meter-fort-collins/

This notice and claim is in accordance with the Colorado Governmental Immunity Act (CGIA),
C.R.8.24-10-101 (2015), TITLE 24. GOVERNMENT - STATE, ADMINISTRATION,
ARTICLE 10. GOVERNMENTAL IMMUNITY, 24-10-101 et seq.

Please acknowledge in writing your receipt of this letter and the attachments at your earliest
convenience,

Insofar as permitted by Colorado’s Government Immunity Act (“CGIA”) and / or other
applicable state laws, this claim is filed on behalf of claimant and all other persons similarly
situated, broadly speaking. That is, other City residents and businesses from whose homes and
places of business the City or FCU removed the original electric meter, which is known as an
analog meter or other similar names, to whom the City or FCU gave a smart electric meter or
“digital analog” meter, who were charged a special charge on the electric bill not charged to
other residents called a “manual meter reading charge” or similar names for one or more months,
and who paid such charge. Like claimant, these other City residents did not know, and unlike
claimant probably do not know to this day, that the City Council never approved the Advanced
Meter Fort Collins project, the removal of the original meters from homes and businesses, or the
installation of the smart electric meters or digital analog meters. These residents assumed that all
of the above had been properly approved by the City Council as required by Colorado law and
the City’s Charter. If the CGIA and / or other laws do not permit claimant to file & claim on
behalf of others, then this claim is filed only on behalf of claimant.




Elements of this notice and claim according to COLORADO REVISED STATUTES CR.S. 24-
10-109 (2015), TITLE 24. GOVERNMENT - STATE ADMINISTRATION, ARTICLE 10,
GOVERNMENTAL IMMUNITY are:

(2) The notice shall contain the following:

(a) The name and address of the claimant and the name and address of his attorney, if
any;

(b) A concise statement of the factual basis of the claim, including the date, time, place,
and circumstances of the act, omission, or event complained of;

(c) The name and address of any public employee involved, if known;

(d) A concise statement of the nature and the extent of the injury claimed to have been
suffered;

() A statement of the amount of monetary damages that is being requested,
Information required:

(2)(2) The claimant is Virginia Farver, The address of the claimant is 1214 Belleview Drive,
Fort Collins, CO 80526. The claimant is not represented by an attorney.

(2)(®)

Colorado law C.R.S. 24-10-109 (2)(b) requires “A concise statement of the factual basis of the
claim, including the date, time, place, and circumstances of the act, omission, ot event
complained of;”, Claimant will provide such a statement first, Claimant will also provide a
more detailed and thorough statement of the factual basis of the claim, etc. so that the City can
know the full factual basis of the claim and can evaluate it.

Claimant will also address the statute of limitations and claimant’s compliance with it,
The concise statement of the factual basis of the claim is as foltows.

The basic argument is this, The City of Fort Collins and Fort Collins Utilities spent
approximately $31.4 million on the electric portion of the Advanced Meter Fort Collins project
(“Praject”), which among other things entailed the removal from every residence and business in
the City of the original electric meters, which can be referred to as analog electric meters, and the
installation in their place of “smart” electric meters or, in some cases, “digital analog” meters.

Analog electric meters are a safe, reliable type of electric meter that has been refined and
improved by the electric utility industry over several decades. They were the industry standard
worldwide from the beginning of the electric grid until the last ten years or so. In the last ten
years or so many publicly and privately owned electric utilities have removed the analog meters
from customers’ homes and businesses and replaced them with so called “smart” electric meters,
or simply smart meters.

City Council never approved the Project or the actions that the Project entailed
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Unfortunately the City failed to follow open government processes to protect the substantive due
process rights of City residents as required by Colorado law and the City Charter. This notice
and claim will include details later on.

Ina letter to claimant dated April 23, 2013 the City correctly stated, speaking of the Project,
“This program and project is subject to the authority and jurisdiction of the Fort Collins City
Council.” A copy of that Jetter is attached to this notice and claim,

The City Council, which is the only entity or body with the legal authority to authorize the
Project, never authorized the Project and never authorized the City or FCU by to remove the
original meter or to install a smart electric meter or a digital analog meter on claimant’s home, or
businesses or the other residents’ homes — actions undertaken as parts of the Project.

In particular the City Council never acted by ordinance, resolution or motion to approve or
authorize the Advanced Meter Fort Collins project or its key components: the removal of ali (or
substantially all) customers’ original meters and / or the installation or deployment of smart
meters or digital analog meters in their place. This decision appears to have been made by City
staff. However, City staff does not have the authority to approve or autharize the above.

Proof of the claim made in the preceding four paragraphs is found in the City’s letter dated April
21, 2015 signed by Jeff Mihelich, Deputy City Manager and addressed to claimant, in the
attachment to this notice and claim titled “Phone conference with City of FC April 13
2015.docx”, and in the section of this document titled “These are the key events that led to this
notice and claim” in paragraphs 1 through 6 on page 14-15 and paragraphs 13 through 23 on
pages 16-18. More details follow in this notice and claim on pages 13-14,

The City and / or FCU never notified claimant or, to the best of claimant’s knowledge and belief,
any other resident or business in Fort Collins that the City Council had never acted by ordinance,
resolution or motion as described in the preceding five paragraphs.

Because there was never such an ordinance, resolution or motion and because City staff lacks the
authority to make such a decision (approving the Project), the Project and the actions that the
City and / or FCU took in furtherance of the Project (including but not limited to the removal of
the analog meters and the installation of smart electric meters or digital analog meters) were
unauthorized, illegal, invalid and of no effect,

The City approves a manyal meter treading charge

Five hundred and twenty five (525) Fort Collins residents, including claimant, objected to the
smart meter and refused the installation of a smart meter on their homes. Claimant wrote a leiter
to the City dated April 12, 2013 describing in detail her objection and the factual and legal basis
for it. Claimant sent that letter via certified mail. A copy of that letter and the certified mail
receipt is attached to this notice and claim. Claimant also wrote to the City via certified mail on
September 19, 2013 objecting to the smart meter program and exercising her right to not be
forced to have a smart electric meter on her home. A copy of that letter and certified mail receipt
are attached to this notice and claim,

Subsequently the City approved one or more ordinances to purportedly approve and authorize a
special charge, called a “manual meter reading charge”, to be charged monthly to those
customers who exercised their right under City policy to ask the City and / or FCU to not install
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a smart electric meter on their home. The City and / or FCU installed a non-transmitting meter
known as a “digital analog meter” when they removed the analog meter from these residents’
homes.

The City Council approved Ordinance 33, 2012 on May 1, 2012 and Ordinance 17, 2014 on
February 4, 2014, both of which purportedly authorized the manual meter reading charge, The
time of the approval of these Ordinances is unknown to claimant but most likely during the City
Council meeting on each of the above dates. The place of the approval of these Ordinances is
the meeting room of the City Council.

On March 7, 2014 the City sent claimant a letter addressed to “Dear Utilities Customer”. The
subject was “$11/Month Meter Reading Fee Starting April 2014.” The letter was signed by
Steve Catanach, Light & Power Manager. This letter said in part, “To cover the costs of manual
meter reading, an $11 fee will be added to your monthly bill starting in April.” A copy of that
letter is attached to this notice and claim.

The City and FCU apparently intended the digital analog meters to be sort of an accommodation
of the objections of claimant and other city residents and these residents’ to the smart electric
meters and their expressed wishes to keep their original electric meter.

Although these residents’ who objected to the installation of a smart electric meter on their home
did so for various reasons, for many of them the reason was to protect their family’s health.
These residents were aware of the hundreds of peer reviewed scientific studies from all around
the world, including many published recently (see for example the Biolnitiative Report 2012 at
http:/fwww.bioinitiative.otg/), showing the biological effects and harm of the microwave and
radio frequency radiation such as is transmitted thousands of times per day by smart electric
meters. To these residents it was a health issue. They wanted to protect their health and their
family’s heaith from this radiation and were willing to pay a special charge each month to do so.

For many residents it was also a privacy issue. Smart electric meters have the ability to record
the minute by minute and second by second uses of every light and appliance in every room of
the house, giving government agencies and their contractors unprecedented knowledge of a
resident’s comings and goings and habits, This is arguably an unconstitutional search of a home
in the absence of a search warrant - and there is never a search warrant with a smart electric
meter,

The manual meter reading charge. a direct result of the Project, was indirectly unauthorized and
il

le;

As stated above the underlying policy, the Advanced Meter Fort Collins project was never
authorized by the City Council as required by Colorado law and the City Charter.

The smart electric meter, the digital analog meter and the manual meter reading charge were
each the direct result of the Advanced Meter Fort Collins project. Logically, since the Project
itself was unauthorized and illegal all charges directly caused by the Project are also
unauthorized and illegal, notwithstanding separate ordinances. The simple legal principle is that
the City and FCU cannot have an authorized and legal charge or fee arising out of an
unauthorized and illegal program, policy or project.
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More broadly, the City cannot charge claimant or any other resident or business fees or charges
for a program, policy or project that was not authorized by the City Council. In other words, if
not for the Project there would never have been any need for the digital analog meter or any
other kind of meter in lieu of the smart meter, nor any need for the manual meter reading charge,
Claimant’s electricity use would still be measured by the analog electric meter that was
originally on claimant’s home and the City or FCU would not be charging claimant a manual
meter reading charge.

The City and FCU caunot directly or indirectly cause claimant or any other resident to have to
pay charges or incur expenses without City Council approval. As a result all of claimant’s
expenses directly caused by the Project, the removal and replacement of electric meters were
injuries that the City and FCU caused to claimant and subject to recovery through the CGIA.

There is no way fo retroactively authorize a program, policy or project

The ordinances authorizing the special charges did not serve as either de Jacto or de jure
authorizations for the underlying policy, the Project. There is no provision in Colorado law or
the City Charter allowing the City Council to retroactively authorize a policy or project; in this
case one that had already been implemented, money had been spent and meters removed and
replaced, despite the fact that the policy or project was not authorized by the City Council at the
time.

Authorizing the appropriation is not equivalent to, or a substitute for, authorizing the program,
policy or project
Ordinance No. 043, 2010, approved on May 18, 2010, only approved the appropriation of money
to pay for the project. That ordinance did not approve the project itself. Nor did any other
ordinance, resolution or motion. The same can be said of Ordinance. No. 84, 2010, which
purportedly authorized the funding of the advanced metering infrastructure project. To comply
with Colorado law and the City Charter, the City Council had to approve and authorize the
project itself, not just the appropriation for the project. The City Council never did so.

Briefly, the legal argument is that due process requires the City to deliberate and make policy
decisions openly. Not after the fact or surreptitiously or stealthily. See the Colorado Sunshine
Act of 1972, as amended, C.R.S. 24-6-101 ef seq, and the City Charter, notably sections 6 and 7.

City residents had the right to be informed that the City Council was considering approving the
Project, to be informed of the details of the Project, to read the proposed ordinance, motion or
resolution, to read all the Project documents (because the documents would directly affect their
homes and their electric bills), to research the peer reviewed scientific studies from all around the
world describing the biological effects of wireless radiation including the microwave and radio
frequency radiation which smart meters transmit through the air and through the walls of a house
and through human bodies, sometimes thousands of times per day on average, to discuss with
their families whether they wanted to be exposed to such radiation 24 hours a day and 7 days a
week not only from the smart meter on their home but from the smart meters on nearby homes,
to make an informed decision with the full knowledge of the proposed Project and its likely
impact based on scientific research, to attend a properly noticed City Council meeting and listen
to the presentations about the proposed Project, to make public comments and ask questions, and
to meet with their elected City Council members to further discuss the Project, recommend

Notice and claim for damages from AMFC project, page 5




changes to it, and express their support for or opposition to it. By failing to prepare, present,
discuss and vote on an ordinance, resolution or motion approving the Project the City Council
deprived City residents of their due process rights to all of the above. In a word, their right to be
informed of and participate in their City Council’s policy making,

Typically and in this case a vote on appropriation for a certain project comes only after the City
Council has been through the process described in the preceding paragraph. The question of
appropriation is really, “Should the City pay for the already approved Project as described in this
appropriation ordinance?” It begs the question if the Project has never been approved. How to

for a project is a distinct and separate question fiom whether and how to do the roject. The
cart must not come before the horse. The cart is appropriation and the horse is the approval of
the project. Without the horse there is no need for the cart. Colorado law supports the Jegal
analysis and interpretation presented here, in the opinion of claimant,

Circumstances of the act, omissjon or event complained of

The omission complained of is the omission of any resolution, ordinance or motion, properly and
duly prepared, approved by the City Council and publicized that would have authorized the
Project and the removal of Fort Collins Utilities’ residential and business customers’ original
electric meters and the replacement of those meters with smart electric meters or digital analog
meters. Also, the omission of any notice from the City or FCU that the City Council had never
acted by ordinance, resolution or motion to approve the Project and the removal and replacement
of the eleciric meters.

Claimant complains of these two ordinances, Ordinance 33, 2012 on May 1, 2012 and Ordinance
17, 2014 on February 4, 2014, and any other ordinances which purportedly authorized a manual
meter reading charge, and of every electric bill that the City or Fort Collins Utilities sent to
claimant which included this manual meter reading charge, and of the other expenses claimant
had to incur because of the Project and her attempts to exercise her rights to avoid having a smart
meter on her home. Because non-payrent of claimant’s electric bill or part thereof could have
caused the City or FCU to the shut off of claimant’s electricity, these electric bills forced
claimant to pay the manual meter reading charge just to keep her electricity turned on. In a letter
from Steve Catanach, Utilities Light and Power Managet, to claimant dated April 23, 2013 the
City made this threat explicit, saying: “As a part of the terms of receiving utility services,
customers are required to allow the City to provide metering, It is the utilities' responsibility to
select, maintain and operate them as needed. Permitting installation and maintenance of meters is
a condition of continued electric and water service.” A copy of that letter is attached to this
notice and claim.

That is the end of the information required by Section 2(b). More details follow in this notice
and claim.

(2)(c) Claimant does not know the public employee involved in removing the original electric
meter from claimant’s home and installing a smart electric meter, or involved in removing the
smart electric meter and replacing it with the replacement meter at customer’s request. Those
employees would have been employees of the City, of Fort Collins Utilities and / or other parties
such as a company called Corix or other contractors hired by the City or FCU to remove the
original meters and replace them with smart electric meters or digital analog meters or to remove
the smart electric meters upon customer request and replace them with replacement meters.
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However, the public employees involved in making the decision to remove ALL of the city
residents’ original electric meters and replace them with smart electric meters includes many
people. Those employses include, but are not limited to: the city manager(s) at all relevant
times, the deputy city manager(s) at all relevant times, the city attorney(s) at all relevant times,
the head(s) or leader(s) of Fort Collins Utilities at all relevant times including Mr, Dennis
Sumner, the city accountant(s) and Chief Financial Officer(s) at all relevant times, and the
leader(s) of the Advanced Meter Fort Collins project at all relevant times, regardless of their
official title(s) which claimant is not aware of. The relevant times are the days when the City
was deliberating on and considering the Project, whether this was in open City Council meetings
ot workshops or any other forum or manner.

The Members of the Fort Collins City Council including the Mayor, and the City Clerk, at ail
relevant times were involved, but not as they should have been. By law they should have been
involved by deliberating and deciding on the Advanced Meter Fort Collins project through open
government processes that protect the substantive due process rights of every person in the City
as Colorado law and the City Charter require. Rather, the City Council members were well
aware of this project, presumably were also well aware of the open government processes just
mentioned, and despite all this these City Council members aliowed the City and FCU to spend
the money, remove the original meters and instali the smart meters AS IF they had followed
open government processes as required. As such they are culpable and responsible for the injury
to claimant and to all other persons similarly situated; that is, other City residents who have
asked the City to remove the smart electric meter from their home, agreed to pay the manual
meter reading charge believing all along that such charge was properly approved and authorized
and also that the Advanced Meter Fort Collins project was properly approved and authorized,
who have been assessed or charged such charge and have paid it for at least one month.

(2)(d) The nature of the injury is financial. ‘The City of Fort Collins and / or Fort Collins
Utilities have charged claimant monthly fees cafled a “manual meter reading charge” described
by the City in ordinances as “for those customers who request the option of mechanical electric
meter and / or a mechanical water meter instead of the standard advanced metering equipment™
{Ordinance No. 33, 2012) and as “charged to service addresses where metering equipment
without remote communications capability is used, requiring an on-site visit to collect use data
for water and / or electric service.” (Ordinance 17, 2014). Claimant has disagreed with this
manual meter reading charge but has paid it each month, as part of the regular monthly electric
bill, because the alternative was to NOT pay it and the City or Fort Collins Utilities would have
disconnected the electric power, leaving claimant without electricity in her home, This is an
ongoing injury; that is, the City and Fort Collins Utilities have continued, continue and likely
will continue indefinitely to charge claimant the manual meter reading charge.

Other parts of the injury and damage which the City and FCU have caused claimant include:

Legal fees for the attorney Thomas V. Hoeflinger’s letter to the City about the smart meter
program, The amount is five hundred dollars ($500.00).

Certified mail fees for several letters that claimant mailed to the City and / or FCU. The amount
is the sum of the certified mail fees as documented by the attached receipts.
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The cost of obtaining from the police department the transcript and recording of the department’s
questioning / interrogation of claimant’s husband, Craig Farver. The amount is forty six dollars
($46.00).

Legal argument

The reason that this charge constitutes an injury and damages to claimant is that although the
City is required to follow open government processes when making policy the City failed to do
so with the Project.

The City of Fort Collins (“City”), like all Colorado cities, is required by the Colorado Sunshine
Act of 1972, as amended, C.R.S. 24-6-101 et seq, to conduct its deliberations and policy making
openly and transparently, The City Council is required by its Charter, Section 6, to “act by
ordinance, resolution, or motion”. Section 6 also requires that, “All legislative enactments and
every act . . . making an appropriation . . . establishing any rule or regulation for the violation of
which a penalty is imposed, or placing any burden upon or limiting the use of private property,
shall be by ordinance, .. ..”

Section 7 addresses “Section 7. Ordinances, publication and effective date.” Section 7 requires
that, “Ordinances shall be signed by the Mayor, attested by the City Clerk and published without
further certification,”

As'stated above the City Council never acted by ordinance, resolution or motion to approve and
authorize the Project.

The AMFC Project established a rule or regulation that each resident had to have the original
analog meter removed from the resident’s home and that the City or FCU would install a smart
electric meter or, in some cases, a digital analog meter, whether the resident liked it or objected
to it. There was a penalty. If claimant or other residents had attempted to block or physically
delay the removal and replacement of the electric meter the Police Department could have and
would have arrested the resident. In fact the City and / or FCU cut off a lock that claimant had
installed to protect her original analog electric meter and prevent its removal and replacement.
This was done at 8:30 in the morning and without claimant’s consent or knowledge as to the day
and time. Another possibility was that, if claimant had removed the digital analog meter that the
City and / or FCU placed on claimant’s home on March 6, 2014 the City and / or FCU would
have cut off claimant’s electricity. That is clearly a rule or regulation for the violation of which a
penalty is imposed. Shutting of electricity to a home is a penalty.

Despite these clear requirements the City Council never followed them. As noted eatlier the City
Council is the only person or body with the authority to approve the Project. The City Manager
or his staff cannot do so. Yet they are the only ones who apparently “authorized” (although
illegally) the Project.

In attorney Thomas V. Hoeflinger’s letter to the City dated November 27, 2013 Mr. Hoeflinger
responded to the City’s letter to Mrs. Shay, dated November 19, 2013, a copy of which the City
also sent to claimant. That letter was addressed to, “Dear Utilities Customer” and the subject
was “Notice of Termination of Utilities Service”, A copy of that letter is attached to this notice
and claim,
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The City’s letter explicitly threatened Mrs. Shay, claimant, and other recipients that, “If you
choose not to contact Utilities to arrange for installation of upgraded metering equipment,
electric and / or water service will be terminated at your premise after December 2,2013.”

Fort Collins is a VERY cold city in early December. Termination of electric service would have
left Mis. Shay, claimant, and other recipients of this threat very cold since a furnace, heat pump,
or any other common residential heating system requires electricity.

As Mr. Hoeflinger stated in his letter, “You provide no basis for these actions. As well, you fail
to cite the authority under which you are taking these actions.” Mr. Hoefliner’s letter demanded
certain information from the City in order to resolve the situation prior to seeking a judicial
remedy. Among other things the letter requested:

3. Any/all statutory basis upon which the City of Fort Collins is acting,
4, The authority upon which the City of Fort Collins relies when ordering the termination
of utilities service to our client.

To the best of claimant’s knowledge the City never responded to Mr. Hoeflinger’s letter. In
particular the City never provided, to Mxs. Shay or to any other resident, the answers to Mr.
Hoeflinger’s questions about the statutory basis upon which the City of Fort Collifis was acting,
More details on the legal argument follow later in this notice and claim.

(2)(e) The amount of monetary damages that is being requested is the sum of the following:
The manual meter reading charge subtotal:

Eleven dollars and no cents ($11.00) per month for each month that the City has charged, and
claimant has paid, the manual meter reading charge starting in April, 2014 and continuing
through the present until the date that this claim is finally paid.

The date of the first electric bill containing the manual meter reading charge was April, 2014,

Considering today’s date in late September, 2015 the subtotal for these charges is eighteen
months and counting, or $198 and counting.

Claimant’s legal fees in objecting to the smart meter:

As stated earlier in the fall 0f2013 claimant paid attorney Thomas V. Hoeflinger five hundred
dollars ($500.00) to write a letter to the City and / or to FCU objecting to the smart meter and
stating she did not want one placed on her house. A copy of that letter and claimant’s check is
attached to this notice and claim.,

Claimant had already written to the City and / or FCU several times via certified mail. The City
and FCU had ignored all of those letters; in other words had not acknowledged receiving them
although they were sent via USPS certified mail and had not written back to claimant. This
made claimant believe that the City and FCU were going to install the smart meter and remove
claimant’s analog meter despite her express wishes and over her written objection and without
her consent. None of those letters would have been necessary, and this legal fee would not have
been necessary, without the Project.

Certified mail fees for several letters that claimant mailed to the City and / or FCU. The amount
is the sum of the certified mail fees as documented by the attached receipts.

Notice and claim for damages from AMFC project, page 9




April 12, 2013 $18.14

September 7, 2013 $6.20
September 19, 2013 $6.20

Subiotal for certified mail fees $30.54

The cost of obtaining from the police department the transcript and recording of the department’s
questioning / interrogation of claimant’s husband, Craig Farver. The amount is forty six doflars
($46.00). A copy of the receipt from the police department dated March 18, 2014 is attached to
this notice and claim.

Severability: if the City finds that the City and / or FCU caused any of the above injuries and
damages but did not cause others, claimant requests that the City pay claimant for those injuries
and damages that the City and / or FCU caused.

re thorough explanation of the information required by Section 2

This is for section 2(b). The Colorado Sunshine Act of 1972, as amended, C.R.S. 24-6-101 et
seq, requires openness and transparency in a local government body or agency’s deliberations
and policy making. Following are some excerpts from this Act applicable to this notice and
claim.

TITLE 24. GOVERNMENT - STATE ADMINISTRATION
ARTICLE 6. COLORADO SUNSHINE LAW, PART 4. OPEN MEETINGS LAW, CR.5. 24-6-401 (2015)

24-6-401. Declaration of policy

“It is declared to be a matter of statewide concern and the policy of this state that the
formation of public policy is public business and may not be conducted in secret.”

The intent of the Open Meetings Law is to afford public access to a broad range of meetings at
which public business is considered. Benson v. MeCormick, 195 Colo. 381, 578 P.2d 651
(1978); Van Alstyne v. Hous. Auth, of City of Pueblo, 985 P,2d 97 (Colo. App. 1999); Bd. of
County Comm'rs v. Costilla County Conservancy Dist., 88 P.3d 1188 (Colo. 2004).

The public meetings laws are interpreted broadly to further the legislative intent that citizens be
given a greater opportunity to become fully informed on issues of public importance so that
meaningful participation in the decision-making process may be achieved. Cole v. State, 673
P.2d 345 (Colo. 1983).

C.R.S. 24-6-402 (2015)
24-6-402. Meetings - open to public — definitions
Subsection 2(b) states:

(b) All meetings of a quorum or three or more members of any local public body,
whichever is fewer, at which any public business is discussed or at which any formal
action may be taken are declared to be public meetings open to the public at all times.

Subsection 2( c) states:
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(¢) Any meetings at which the adoption of any proposed policy, position, resolution, rule,
regulation, or formal action occurs or at which a majority or quorum of the body is in
attendance, or is expected to be in attendance, shall be held onty after full and timely
notice to the public. In addition to any other means of full and timely notice, a local
public body shall be deemed to have given full and timely notice if the notice of the
meeting is posted in a designated public place within the boundaries of the local public
body no less than twenty-four hours prior to the holding of the meeting. The public place
ot places for posting such notice shall be designated annually at the local public body's
first regular meeting of each calendar year. The posting shall include specific agenda
information where possible.

Section 2(d) requites:

(d} () Minutes of any meeting of a state public body shall be taken and promptly
recorded, and such records shall be open to public inspection. The minutes of a meeting
duting which an executive session authorized under subsection (3) of this section is held
shall reflect the topic of the discussion at the executive session.

(IT) Minutes of any meeting of a local public body at which the adoption of any proposed
policy, position, resolution, rule, regulation, or formal action occurs or could occur shall
be taken and promptly recorded, and such records shall be open to public inspection. The
minutes of a meeting during which an executive session authorized under subsection 4
of this section is held shall reflect the topic of the discussion at the executive session,

(HII) If elected officials use electronic mail to discuss pending legisiation or other public
business among themselves, the electronic mail shall be subject to the requirements of
this section. Electronic mail communication among elected officials that does not relate
to pending legislation or other public business shall not be considered a "meeting" within
the meaning of this section.

(IV) Neither a state nor a local public body may adopt any proposed policy, position,
resolution, rule, or regulation or take formal action by secret ballot unless otherwise
authorized in accordance with the provisions of this subparagraph (IV).

(End of excerpt.)
Section 8 states unambiguously:

(8) No resolution, rule, regulation, ordinance, or formal action of a state or local public
body shall be valid unless taken or made at a meeting that meets the requirements of
subsection (2) of this section,

The City never approved a resolution, rule, regulation, ordinance or formal action that met the
requirements of subsection (2) of this section. The plain language of this statute is very clear.
Absent such a resolution, rule, regulation, ordinance or formal action of the City of Fort Collins
City Council the Project and the actions undertaken as part of the project were and are
unauthorized and illegal. These actions include the charging of the manual meter reading charge
to claimant and other residents and businesses.
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The Charter of the City of Fort Collins requires openness, transparency and specific measures
intended to keep the public aware of and give the public the opportunity to be involved in the
deliberations and decisions of City business,

Article II, Sections 6 and 7 of the Charter state:

Section 6. Ordinances, resolutions, motions,

The Council shalt act by ordinance, resolution, or motion.

The ayes and nays shall be recorded on the passage of all

ordinances, resolutions, and motions. Every Councilmember present shall vote; if a member fails to vote
when present, he or she shall be recorded as voting in the

affirmative. All legislative enactments and every act creating, altering, or abolishing any agency or office,
fixing compensation, making an appropriation, authorizing the

borrowing of money, levying a tax, establishing any rule

or regulation for the violation of which a penalty is imposed, or placing any burden upon or limiting the
use of private property, shall be by ordinance, which shall not

be so altered or amended on the final passage as to

change the original purpose.

All ordinances, except the annual approptiation ordinance and any ordinance making a general
codification of ordinances, shall be confined to one (1) subject which

shail be clearly expressed in the title, All ordinances shall

be formally introduced at a regular or special Council

meeting in wriiten or printed form by any member of the

Council and considered on first reading and action taken

thereon. No ordinance, except an emergency ordinance,

shall be finally passed on the first reading or at the meeting at which it is first introduced. An emergency
ordinance may be formally introduced at a special Council

meeting and action taken thereon, including final passage

at such special meeting, Reading of an ordinance shall

consist only of reading the title thereof, provided that

copies of the full ordinance proposed shall have been

available in the office of the City Clerk at least forty eight (48) hours prior to the time such ordinance is
introduced for each member of the City Council, and for inspection and copying by the general public,
and provided further that any member of the City Council may request

that an ordinance be read in full at any reading of the

same, in which case such ordinance shall be read in full

at such reading. Final passage of all ordinances except

emergency ordinances shall be at a regular Council meeting. Emergency ordinances shall require for
passage the affirmative vote of at least five (5} members of the Council and shall contain a specific
statement of the nature of the emergency. No ordinance granting any franchise or

special privilege which involves a benefit to any private

person or entity shall ever be passed as an emergency

ordinance.

The enacting clause of all ordinances passed by the

Council shall be as follows: "Be it ordained by the Council of the City of Fort Collins."

{Ord. No. 3, 1961, 2-23-61, approved, election 4-4-61; Ord. No.

94, 1972, 1-4-73, approved, election 2-20-73; Ord. No. 18, 1973,

2-15-73, approved, election 4-3-73; Ord. No. 202, 1986, § 1, Part

X, 12-16-86, approved, election 3-3-87; Ord. No. 203, 1986, § 1,

Part A, 12-16-86, approved, election 3-3-87)

Section 7. Ordinances, publication and effective date,
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Every proposed ordinance, except an emergency ordinance, shall be published in full at least seven {7
days before its final passage on the city's official internet web

site. In addition, each such ordinance shall be published

in 2 newspaper of general circulation in the city by number and title only, together with a statement that
the full text is available for public inspection and acquisition in

the office of the City Clerk and on the city's intetnet weh

site. Both publications shall contain a naotice of the date

when said proposed ordinance will be presented for final

passage. The City Clerk shall, within seven (7) days after

final passage of any such ordinance, publish such ordinance in the same method as is required for the first
publication. All ordinances, except emergency ordinances,

shall take effect on the tenth day following their passage.

An emergency ordinance shall take effect upon passage

and shall be published as provided above within seven

(7) days thereof,

The City never complied with the requirements of section 6 and 7 of the City Charter, either by
acting by ordinance, resolution or motion, acting by ordinance in this case, introducing and
considering the ordinance, passing the ordinance at a subsequent meeting, and making copies of
the full ordinance proposed available to the general public at least forty eight (48) hours prior to
the time at which the ordinance is introduced (all required by section 6) or publication of the
ordinance (required by section 7).

Proof of the claim made in the preceding paragraph and proof that the City Council never acted
by ordinance, resolution or motion to approve the Project or the removal and replacement of the
electric meters is found in the City’s letter dated April 21, 2015 signed by Jeff Mihelich, Deputy
City Manager and addressed to claimant, in the attachment to this notice and claim titled “Phone
conference with City of FC April 13 2015.docx™, in the section of this document titled “These

are the key events that led to this notice and claim™ in paragraphs 1 through 6 on page 14-15 and

paragraphs 13 through 23 on pages 17-19, and immediately following this sentence.

Although it is sometimes hard to prove a negative (such as, “The City Council never did X.”) in
this case the facts prove it. Briefly, claimant made an open records act request earlier this year
for the resolutions, ordinances or other formal records of decision approved or adopted by the
City Council that authorized the removal and replacement of the electric meters from residents’
homes and businesses and the charging of fees for those customers who chose to “opt out” of the
AMFC program. After about six weeks of follow up correspondence with the City Clerk Wanda
Nelson and her staff Christine Mactina, the City had provided information about water meters
but had not provided the requested records. Claimant asked to have a phone conference with
representatives of the City to discuss the records request and responsive records that the City had
not provided. During that phone conference, held April 13, 201 5, claimant and her friend Mark
Graham explored these questions in depth with Deputy City Manager Jeff Mihelich and 5 other
City employees. Mr. Mihelich and his staff made it absolutely clear that no such resolution or
ordinance exists, stating so repeatedly in different words. Subsequently at claimant’s request Mr.
Mihelich wrote the April 21, 2015 letter to put in writing that fact and to describe the deliberative
process the City had taken in approving the Project. The bottom line is that the City Council, as
stated above, never acted by ordinance, resolution or motion to approve the Project or the
removal and replacement of claimant’s and other residents’ and businesses’ electric meters,
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Mr. Mihelich’s letter quoted the first part of claimant’s open records act request, which asked for
the resolutions, ordinances or other records of decision authorizing the removal and replacement
of the electric meters, Mr, Mihelich then wrote:

“In the end, we both understood that the City of Fort Collins does not have the document
you described in your request, and as discussed in our conference call.”

Mr. Mihelich’s letter then said,

“Nevertheless, the City has endeavored to provide you a description of the events below
that should help to describe the approval process for the AMFC project.”

M. Mihelich’s letter then described the steps in the approval process for the AMFC project.
These are quoted in paragraphs 1 through 6 on page 14-15 of this notice and claim. Nowhere in
Mr. Mihelich’s description of that approval process for the AMFC project is any mention of a
resolution, ordinance or motion approved by the Fott Collins City Council authorizing the
Project or the removal or replacement of the electric meters. Any such resolution, ordinance or
motion is conspicuously absent from Mr. Mihelich’s letter. That is absolute proof, fraom the
Deputy City Manager, that the City Council never so acted.

Discovery of the nature of the act, omigsion or event complained of

C.R.5. Section 24-10-109(1) identifies the statute of limitations for the Governmental Immunity
Act. Claimant has one hundred eighty-two days after the date of the discovery of the injury, to
file a written notice as provided in this section. Claimant complies with this time limit because,
as described next, the date of her discovery of the injury was April 13,2015. Subsection (1)
says:

(1) Any person claiming to have suffered an injury by a public entity or by an employee
thereof while in the course of such employment, whether or not by a willful and wanton
act or omission, shall file a written notice as provided in this section within one hundred
eighty-two days after the date of the discovery of the injury, regardless of whether the
person then knew all of the elements of a claim or of a cause of action for such injury.
Compliance with the provisions of this section shall be a jurisdictional prerequisite to any

action brought under the provisions of this article, and failure of compliance shall forever
bar any such action,

These are the key events that led to this notice and claim

The first six paragraphs immediately following this sentence are directly quoted (with paragraph
numbers added) from a letter from Mr. Jeff Mihelich, Deputy City Manager, dated April 21,
2015 and addressed to claimant, A copy of that letter is attached with this notice and claim,

#1) The pursuit of the AMFC project began in 2008,'and was referenced in the 2008 Fort
Collins Climate Action Plan as "SmartGrid, Advanced Metering Infrastructure, Pricing,
Conservation” as one of the menu of project options to support Climate Action Plan goals.

#2) In 2009, the viability of an Advanced Metering Infrastructure (AMI) project was explored
by Utilities staff and, as a result, a Light and Power budget offer was developed for City Council
consideration as part of the 2010 - 201l Budgeting for Outcomes (BFO) process.
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#3) Concurrent with the BFO consideration process, the City submitted an application to the
Department of Energy (DOE) as part of the American Recovery and Reinvestment Act for the
Smart Grid Investment Grant (SGIG).

#4) The City of Fort Collins was notified by DOE that the Fort Collins SGIG proposal was
selected for SGIG award negotiations on October 21 ,2009, just prior to the completion of the
BFO process.

#5) Based on the notification from DOE, the AMFC budget offer was withdrawn to modify the
budget request.

#6) Therefore, at the May 18, 2010 meeting of the Fort Collins City Council, Council approved
Resolution 2010-030 authorizing the City Manager to enter into agreements for the SGIG award
and Ordinance No. 43,2010 and Ordinance No. 001 authorizing the following; 1) $18,101,264
for SGIG funding support, 2) $16,000,000 Issuance and Sale of Tax Exempt Revenue Bonds,
and 3) $258,499 for bond issuance costs.

#7) Claimant wrote to the City and / or FCU one or more times in 2011, 2012, and 2013, often
via certified mail through the U.S. Postal Service, informing the City and FCU of:

4) claimant’s objection to the instailation of a smart electric meter or a digital analog
meter on claimant’s home and

b) claimant’s wish to keep the analog meter that was on the home and had been on the
home since the home was built,

The City never responded to claimant’s certified letters. Copies of several of these letters are
aftached to this notice and claim.

#8) Claimant’s husband Craig Farver got a call from Dennis Sumner (FTC Utility Head) in late
November of 2013. This is when the City was sending letters to utility customers about shutting
off customers” electrical service if claimant and other residents who objected to a smart meter
did not comply. Dennis Sumner kept claimant’s husband on the phone for over 20

minutes. Dennis Sumner had just called claimant at home before calling claimant’s

husband. Claimant had told Dennis, "NO smart meter, and this would be the end of
communication.” Then Dennis Sumner called claimant’s husband Craig. They taped these
conversations of course! Claimant’s husband explained what happened to Rich and he just
wanted to protect claimant. As the City is aware and was aware at the time, claimant’s son Rich
was a student at San Diego State University and spent a lot of time in Nasatir Hall on campus.
Very close to Nasatir Hall on a hill is an enormous tower that carries multiple wireless
communications and is a central station for San Diego Gas and Electric. SDSU students, faculty
and staff were never warned about the hazards of the wireless radiation that this tower produced.
Claimant’s son Rich Farver, a student at SDSU, developed brain cancer and died from it on
October 11, 2008. Claimant believes that the wireless radiation from that tower directly caused
Rich Farver’s brain cancer. Several other SDSUJ faculty, students and staff who worked in
Nasatir Hall also died from cancer around that time, supporting the idea that the tower was
causing the cancer,

#9) Inthe fall of 2013 claimant’s friend Mrs, Ruth Ann Shay of Fort Collins hired an attorney,
Thomas V. Hoeflinger of the law firm Jorgensen Brownell & Pepin PC, who wrote a letter to Mr.
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Steve Catanach at the City dated November 27, 2013 objecting to the removal of the analog
electric meter and the installation of a smart electric meter on claimant’s home. Claimant and
Mrs. Shay were similarly situated and felt that the letter expressed both of their interests as welt
as the interests of other Fort Collins residents similarly situated. The attorney charged $1,500 of
which Mrs. Shay paid $1,000 and claimant paid $500.00 for writing that letter and his earlier
related work. A copy of that letter and claimant’s check to Mr. Hoeflinger are attached to this
notice and claim.

#10) The City and / or FCU removed the original electric meter from claimant’s home and
installed in its place a digital analog electric meter on March 6, 2014 at 8:30 in the

morning. Dennis Sumnet, the head of FCU with another gal and claimant saw 1 police officer
and the other police officer was on the side of the garage with the installers. They went
immediately to Ruth Shay's house across town. Mirs. Shay got the business cards from the
officers. When Mr. Sumner and the police officers showed up at claimant’s door claimant
looked at the woman police officer and said, "You, being on my property without a warrant is
unlawful." Claimant knows that Mr. Summner and the police officers stood in the streets of the
other homes after that,

#11) OnNovember 18, 2013 FCU head Dennis Sumner called claimant’s husband at work
regarding terminating the electric service at claimant’s home. This was moments after Sumner
had called claimant at home and claimant had told Sumner that she did not want any more
communication with him about the smart meter.

Claimant’s husband allegedly made a threat during that phone call. Mr. Summner did not mention
anything to Fort Collins police about this phone call or the alleged threat until February 27, 2014,
more than three months later. On that day Mr, Sumner contacted Michael Trombley, a lieutenant
in the police department to report the alleged threat. The City listed the City as the “victim"
although there had not been any crime or even alleged crime. On March 3, 2014 Mr. Trombley
called claimant’s husband and asked to meet him at the main police building. Mtr. Trombley did
not read Mr. Farver his Miranda rights.

Mr. Trombley did this while claimant was gone. He could have asked to meet with claimant and
her husband together. During that meeting claimant’s husband was trying to protect claimant
from all of this and was crying on the tapes.

The next day claimant got a copy of the interrogation recordings, which cost $46, and

report. This entire incident with the police, which did not involve a crime, was directly caused
by the AMFC project. Without the project none of this would have happened and claimant
would not have had to spend $46 to get a copy of the interrogation recordings,

A copy of the “Digital Evidence Request” 14-2927 dated March 14, 2014 describing two CDs
(compact disks) and a total due of $46.00 is attached to this notice and claim,

#12) In April, 2014 the City and / or FCU began to charge claimant a manual meter reading
charge on the monthly electric bill in the amount of $11.00 (eleven dollars). They have
continued to charge this charge each month since then, Because the City and / or FCU could
turn off the electricity to claimant’s home for faiture to pay this charge claimant has paid it each
month, although claimant has never agreed with it.
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#13) Claimant wrote to the City with an Open Records Act request on February 10, 2015 which
said in part:

“I request the following records as provided by Colorado Revised Statutes 24-72-200 through
206.

“Any and all Resolutions, ordinances or other formal records of decision approved or adopted by
the City Council:

that authorize the removal of analog electric meters from customers’ homes and
businesses and the replacement of those meters with smart meters,

that authorize the charging of fees for those customers who request an analog electric
meter, or in other words who choose to “opt out” of the smart meter project.”

#14) The City Clerk, Wanda Nelson, responded on that same day and wrote, “We have received
your record request and will begin processing it right away, My colleague Christine Macrina -
will facilitate this request.”

#15) Claimant, Ms. Nelson and Ms. Christine Macrina, the colleague of Ms. Nelson, engaged in
lengthy correspondence between February 24 and April 3, 2015, This correspondence was
necessary because the City had failed to provide to claimant responsive records which claimant
strongly believed must exist. Claimant wrote to the City more than once that the records the City
had provided were not responsive to, or were not ALL the records responsive to, her request.

#16) On March 18, 2015 Ms. Nelson wrote to claimant via email, That message said:

“We have clearly missed the ball in terms of responding to your request to your
satisfaction. I have spoken with Utilities Executive Director Kevin Gertig and we will be
getting together as soon as possible to determine what additional records, if any, respond
to your request. If you are aware of any specific documents you are secking, please send
me a list.

“Thank you once again for your patience. Please do not hesitate to call if you would like
to discuss this further.”

#17) On March 27, 2015 Ms. Macrina wrote to claimant via email. That message said in part:

“It is not clear from your requests what record(s) you are seeking, or whether the
record(s) you describe are under the control of this office.”

#18) Due to the apparent confusion by the City and the City’s failure to provide certain
resolutions, etc. that claimant believed had to exist, claimant asked to have a phone conference
with representatives of the City. The purpose of that phone conference was to discuss claimant’s
record request, the City’s response so far, the records provided so far, any other responsive
records that might exist, and the City’s deliberative and policy making process that led to the
approval of the Advanced Meter Fort Collins project. Claimant requested that a representative of
the city with decision making authority as to providing certain records in response to a records
request would be on that phone conference,
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#19) On April 3, 2015 Ms, Nelson wrote to claimant stating that Mr. Jeff Mihelich’s (Deputy
City Manager) was willing to participate in a phone conference and stating three dates and times
when he would be available.

#20) Claimant responded that day requesting April 13 for the phone conference. Ms. Nelson
wrote to claimant that day saying in part, “Thanks for your quick reply! We will schedule the
phone conference for Monday, April 13th at 2:00 p.m.”

#21) On Monday, April 13, 2015 claimant, claimant’s friend Mark Graham of California, Mr,
Mihelich and 5 other City employees participated in that phone conference. It was a very
thorough conversation in which claimant and Mr. Graham explored with Mr. Mihelich and City
staff the question of the authorization of the AMEC project, ot lack thereof, and the policy
making process that the City had actually used. No stone was left unturned,

A separate document describing statements made by representatives of the City during this
phone conference is attached to and incorporated by reference into this notice and claim as
though that document were fully reproduced here. The title of that document is “Phone
conference with City of FC April 13 2015.docx” or a similar title.

During the phone conference claimant learned that according to the Deputy City Manager Jeff
Mihelich, whose statement was not contradicted by any of the five other employees of the City
who were present on the phone conference, the City Council never approved a resolution

authorizing the removal of the original meters and / or the instaliation of smart electric meters.

Claimant and Mr. Graham asked many questions intended to flush this information out. They
asked questions from many different angles. They asked about the deliberative process by which
the City made the decision. The separate document describing statements made by
representatives of the City during this phone conference will contain greater detail but for the
concise statement of the factual basis of the claim, suffice it to say that that deliberative process
did not include a motion, resolution or ordinance approved by the City Council to approve the
Project. There were ordinances authorizing the appropriation for the Project.

During the phone conference the City made the following statements:

"During the work sessions we received enough direction from the City Council to move
forward." Claimant does not remember who said this but if it was M. Mihelich, who did

-most of the talking on behalf of the City, remember that he also said during the call that
he was not involved in City government back in 2010.

Mr. Mihelich said, "Ttem 1 does not exist; therefore we have satisfied the request."

Mr. Mikelich said, "A lot of decisions are made at the administrative level, so Council
doesn't need to approve the AMI program." "They are not required by law to approve the
program.” By "they" he was referring to the Fort Collins City Council, By "the program"
he was referring to the AMI program,

Somebody from the City, either Mr, Sumner or Mr. Mihelich, said, "The document you
are asking for does not exist.”

Mr. Mihelich and other representatives of the City made other statements during the phone
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conference to that effect. More details on this phone conference follow in a separate document

attached to this notice and claim.

#22) SwnaﬂerwmdclaimaﬂwmtemthecityaskingtheCitymwrheakﬁermclaimantwﬁh
sme,bmmdLofthedemﬂswhhhtheCityhadmdduﬁngﬂmphomwnfem,mch
as the absence of any resolution etc. approving the Advanced Meter Fort Collins project and the
deliberative process by which the city decided to do that project.

#23) The City provided such a letter on city letterhead dated April 21, 2015. The letter was
signed by Deputy City Manager Jeff Mihelich. A copy of that April 21, 2015 letter is attached to
this notice and claim,

#24) It was on the day of the phone conference, April 13, 2015, when claimant learned these
facts about the project, that claimant realized she had been injured by the City. The nature and
extent of the injury is described elsewhere in this notice and claim. For now suffice it to say that
the injury was financial in natare. April 13, 2015 was the date of claimant’s discovery of her
injury and damages. It was the date on which claimant discovered her injury and damages.

For the above stated reasons claimant respectfully asks the City of Fort Collins to grant and
accept this claim and pay claimant compensation for injuries and damages as described herein.

Thank you very much.

)?M%Wy" e

Virginia Farver
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City of 5o e
Fort Collins e
NN e

January 12, 2016

Ms. Virginia Farver
1214 Belleview Drive
Fort Collins, CO 80526

Re: Notice of Claim

Dear Ms. Farver:

This letter is in response to your September 23, 2015 notice of claim (*Notice™) that the City of
Fort Collins (“City™) received on September 29, 2015. Your Notice is nineteen pages long and

numerous documents are attached to it. You state in the Notice that YOu are presenting it to the
City in accordance with the Colorado Governmental Immunity Act.

You claim in the Notice that you and other customers of the City’s Electric Utility (“Electric
Utility”} have suffered monetary damages you allege were caused by the City’s implementation
of its “Advance Metering Fort Collins” project (“AMFC Project”). More specifically, you claim
that these damages have occurred because you believe that the AMFC Project was implemented
without the City Council approval required by “Colorado law and the City Charter.” You ask for
approximately $800 in monetary damages for yourseif and an unstated amount for other Electric
Utility customers.

As you know, under the AMFC Project the Electric Utility has replaced most of its
electromechanical electric meters with a communicating digital electric meter (often referred to
as a “‘smart meter”) that can be read remotely rather than requiring that it be read at its location
by a meter reader, as was the case for electromechanical meters. However, for those customers
who have objected to the smart meter, as you have, the Electric Utility has instead installed a
type of non-communicating di gital meter that must still be read by a meter reader.

As you state in your Notice, the City Council has imposed an $11 per month charge on those
customers whose meters must still be read by a meter reader. The monetary damages you claim
include reimbursement for what you have personally paid for this charge and, it appears,
reimbursement for the Electric Utility’s other customers who have paid this charge. You argue
this reimbursement is required because the AMFC Project was not properly approved by City
Council and, therefore, Council’s imposition of this charge was not legal.




Cityof
FortCollins
To support your claims you cite in the Notice certain Colorado statutes and City Charter
provisions. You argue that these [aws show that the City Council has failed to properly approve
the AMFC Project. Your argument, however, overlooks how all of the Electric Utility’s
operations, including the AMFC Project, are authorized in the City’s Charter and Code.

In Section 5(b)(4) of Charter Article I, the City Council is authorized to establish a City
administrative office to provide “electric utility services.” The Council did this by the adoption
of Code Section 2-504 through which it created the City’s “Utility Services” and authorized the
appointment of a “Director . . . directly responsible to the City Manager . . . for the functions and
duties of Utility Services . . . to provide for the design, construction, reconstruction, addition,
repair, replacement, operation and maintenance of the City’s electric . . . services....”

The Council has also adopted a comprehensive set of Code provisions in Article VI of Code
Chapter 26 to further define, regulate and to set the fees, rates and charges for the City’s
provision of electric services through Utility Services. Included in Article VI is Section 26-396
which reads, in part: “No person shall take electrical energy from the distributing system except
through a meter or other measuring device owned and installed by the City without the consent
of the clectric utility to take such electrical energy.”

Based on these provisions in the City Charter and Code, the choice and decision of what kind of
electric meter is to be used by the Electric Utility has clearly been delegated to the City Manager
and the Director of Utility Services subject, of course, to any needed appropriation of funds by
the City Council. As you concede in your Notice, the Council adopted ordinances to appropriate
the funds needed to implement and complete the AMFC Project.

Section 2 of Charter Article Il further provides that the City Manager is responsible for
administering Council’s adopted budget, which necessarily includes the City Manager secing
that the budgeted funds are spent in the manner authorized by Council in its budget. This is
cxactly what was done in the City’s implementation of the AMEC Project.

The City therefore denies the claims you have asserted in your Notice.

John R. Duval
Deputy City Attorney

Cc: Risk Management
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EMFscientist.org

To: His Excellency Ban Ki-moon, Secretary-General of the United Nations
Honorable Dr. Margaret Chan, Director-General of the World Health Organization
U.N. Member States

International Appeal:

Scientists call for Protection from
Non-ionizing Electromagnetic Field Exposure

We are scientists engaged in the study of biological and health effects of non-ionizing electromagnetic
fields (EMF). Based upon peer-reviewed, published research, we have serious concerns regarding the
ubiquitous and increasing exposure to EMF generated by electric and wireless devices. These include—
but are not limited to~radiofrequency radiation (RF R) emitting devices, such as cellular and cordless
phones and their base stations, Wi-Fi, broadcast antennas, smart meters, and baby monitors as well as
electric devices and infra-structures used in the delivery of electricity that generate extremely-low
frequency electromagnetic field (ELF EMF),

Scientific basis for our common concerns

Numerous recent scientific publications have shown that EMF affects living organisms at levels well
below most international and national guidelines. Effects include increased cancer risk, cellular stress,
increase in harmful free radicals, genetic damages, structural and functional changes of the
reproductive system, learning and memory deficits, neurological disorders, and negative impacts on
general well-being in humans. Damage goes well beyond the human race, as there is growing
evidence of harmful effects to both plant and animal life,

These findings justify our appeal to the United Nations (UN) and, all member States in the world, to
encourage the World Health Organization (WHO) to exert strong leadership in fostering the
development of more protective EMF guidelines, encouraging precautionary measures, and educating
the public about health risks, particularly risk to children and fetal development. By not taking action,
the WHO is failing to fulfill its role as the preeminent international public health agency.

Inadequate non-ionizing EMF international guidelines

The various agencies setting safety standards have failed to impose sufficient guidelines to protect the
general public, particularly children who are more vulnerable to the effects of EMF,

The International Commission on Non-lonizing Radiation Protection (ICNIRP) established in 1998 the
“Guidelines For Limiting Exposure To Time-Varying Electric, Magnetic, and Electromagnetic Fields

1



(up to 300 GHz)™'. These guidelines are accepted by the WHO and numerous countries around the
world. The WHO is calling for all nations to adopt the ICNIRP guidelines to encourage international
harmonization of standards. In 2009, the ICNIRP released a statement saying that it was reaffirming its
1998 guidelines, as in their opinion, the scientific literature published since that time “has provided no
evidence of any adverse effects below the basic restrictions and does not necessitate an immediate
revision of its guidance on limiting exposure to_high frequency electromagnetic fields®. ICNIRP
continues to the present day to make these assertions, in spite of growing scientific evidence to the
contrary. It is our opinion that, because the ICNIRP guidelines do not cover long-term exposure and
low-intensity effects, they are insufficient to protect public health.

The WHO adopted the International Agency for Research on Cancer (IARC) classification of
extremely low frequency electromagnetic field (ELF EMF) in 2002° and radiofrequency radiation
(RFR) in 2011*. This classification states that EMF is a possible human carcinogen (Group 2B).
Despite both IARC findings, the WHO continues to maintain that there js insufficient evidence to
Justify lowering these quantitative exposure limits.

Since there is controversy about a rationale for setting standards to avoid adverse health effects, we
recommend that the United Nations Environmental Programme (UNEP) convene and fund an
independent multidisciplinary committee to explore the pros and cons of alternatives to current
practices that could substantially lower human exposures to RF and ELF fields. The deliberations of
this group should be conducted in a transparent and impartial way. Although it is essential that
industry be involved and cooperate in this process, industry should not be allowed to bias its processes
or conclusions. This group should provide their analysis to the UN and the WHO to guide
precautionary action.,

Collectively we also request that:

children and pregnant women be protected;

guidelines and regulatory standards be strengthened;

manufacturers be encouraged to develop safer technology;

utilities responsible for the generation, transmission, distribution, and monitoring of electricity

maintain adequate power quality and ensure proper electrical wiring to minimize harmful

ground current;

5. the public be fully informed about the potential health risks from electromagnetic energy and
taught harm reduction strategies;

6. medical professionals be educated about the biological effects of electromagnetic energy and
be provided training on treatment of patients with electromagnetic sensitivity;

7. governments fund training and research on electromagnetic fields and heaith that is
independent of industry and mandate industry cooperation with rescarchers;

8. media disclose experts’ financial relationships with industry when citing their opinions
regarding health and safety aspects of EMF -emitting technologies; and

9. white-zones (radiation-free areas) be established.

Lol o\
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Release date: May 11, 2015

All inquiries, inchuding those from qualified scientists who request that their name be added to the Appeal, may be made
by contacting Elizabeth Kelley, M.A., Director, EMFscientist.org, at info@EMFsclentist.org,

Note: the signatories to this appeal have signed as individuals, giving their professional affiliations, but this does not
necessarily mean that this represents the views of their employers or the professional organizations they are gffiliated with.

Updated July 31, 2015
Signatories
Armenfa

Prof. Sinerlk Ayrapetyan, Ph.D., UNESCO Chair - Life Sciences International Postgraduate Educational Center, Armenia

Australia
Dr. Priyanka Bandara, Ph.D., Independent Env.Health Educator/Researcher, Advisor, Environmental Haalth Trust;Doctors for Safer Schools, Australia
Dr. Bruce Hocking, MD, MBBS, FAFOEM {RACP), FRACGP, FARPS, specialist in occupational medicine; Victoria, Australia
Or. Gautam (Vinl) Khurana, Ph.D., F.R.A.C.5., Director, C.N.S. Neurosurgery, Australia
Dr. Don Maisch, Ph.D., Australia
Dr, Elena Pirogova, Ph.D., Biomed Eng., B, Eng {Hon) Chem. Eng., Engineering & Health College; RMIT University, Australia
Dr. Mary Redmayne, Ph.D., Department of Epidemiology & Preventive Medicine, Monash University, Australia
Dr. Charles Teo, BM, BS, MBBS, Member of the Order of Australia, Director, Centre for Minimally Invasive Neurosurgery at
Prince of Wales Hospital, NSW, Australia

Austria

Dr. Michael Kundi, MD, University of Vienna, Austria

Dr. Gerd Oberfeld, MD, Public Health Department, Salzburg Government, Austria
Dr. Bernhard Pollner, MD, Poliner Research, Austria

Prof. Dr. Hugo W. Riidiger, MD, Austria

Bahraln
Dr. Amer Kamal, MD, Physiology Department, College of Medicine, Arabian Gulf University, Bahrain

Belgium
Prof. Marle-Claire Cammaerts, Ph.D., Free University of Brussels, Faculty of Science, Brussels, Belgium

Brazil

m Aradjo Condessa, MSc., Electrical Engineer, Belo Horizonte, Brazil

Prof. Dr. Jogo Eduardo de Araujo, MD, University of Sao Paulo, Brazil

Dr. Francisco de Assis Ferreira Tejo, D. Sc., Universidade Federai de Campina Grande, Campina Grande, State of Parafba, Brazil
Prof. Alvaro deSalles, Ph.D., Federal University of Rio Grande Del Sol, Brazil

Prof. Adilza Dode, Ph.D., MSc. Engineering Sciences, Minas Methodist University, Brazil

Dr. Dalana Condessa Dode, MD, Federal University of Medicine, Brazil

Michael Condessa Dade, Systems Analyst, MRE Engenharia Lida, Belo Horizonte, Brazil

Canada

Dr. Magda Havas, Ph.D., Environmental and Resource Studies, Centre for Health Studies, Trent University, Canada

Dr. Paul Héroux, Ph.D., Director, Occupational Health Program, McGill University; invitroPlus Labs, Royal Victoria Hospital,
McGill University, Canada

Dr. Tom Hutchinson, Ph.D., Professor Emeritus, Environmental and Resource Studies, Trent University, Canada

Prof. Ying U, Ph.D., inVitroPlus Labs, Dept. of Surgery, Royal Victoria Hospital, McGill University, Canada

James McKay M.5c, Ecologist, City of London; Planning Services, Environmental and Parks Planning, Loadon, Canada

Prof. Anthony B. Miller, MD, FRCP, University of Toronto, Canada

Prof. Klaus-Peter Ossenkopp, Ph.D., Department of Psychology (Neuroscience), University of Western Ontario, Canada

Dr. Malcolm Paterson, PhD. Molecular Oncologist (ret.), British Columbia, Canada

Prof. Michael A. Persinger, Ph.D., Behavioural Neurascience and Biomolecular Sciences, Laurentian University, Canada



China

Prof. Huai Chlang, Bioelectromagnetics Key Laboratory, Zhejiang University School of Medicine, China

Prof. Yuging Duan, Ph.D., Food & Bicengineering, Jiangsu University, China

Dr. Kaijun Liu, Ph.D., Third Military Medical University, Changging, China

Prof. Xiaodong Liu, Director, Key Lab of Radiation Biology, Ministry of Health of China; Associate Cean, School of Public Health,
Jilin University, China

Prof. Wenjun Sun, Ph.D., Bioelectromagnetics Key Lab, Zhejiang University School of Medicine, China

Prof. Minglian Wang, Ph.D,, College of Life Science & Bioengineering, Beijing University of Technology, China

Prof. Qun Wang, Ph.D,, College of Materials Science & Engineering, Beijing University of Technology, China

Prof. Haihiu Zhang, Ph.D., School of Food & BioEngineering, Jiangsu University, China

Prof. Jianbao Zhang, Associate Dean, Life Science and Technology Schoal, Xi'an Jiactong University, China

Praf. Hui-yan Zhao, Director of STSCRW, College of Plant Protection, Northwest A & F University, Yangiing Shaanxi, China

Prof. J. Zhao, Department of Chest Surgery, Cancer Center of Guangzhou Medical University, Guangzhou, China

Croatia
Ivancica Trosic, Ph.D., Institute for Medical Research and Occupational Heaith, Croatia

Egypt

Prof. Dr. Abu Bakr Abdel Fatth El-Bediwi, Ph.D., Physics Dept., Faculty of Science, Mansoura University, Egypt

Prof. Dr. Emad Fawzy Eskander, Ph.D., Medical Division, Hormones Department, National Research Center, Egypt

Prof. Dr. Heba Salah El Din Aboul Ezz, Ph.D., Physiclogy, Zoology Department, Faculty of Science, Cairo University, Egypt
Prof. Dr. Nasr Radwan, Ph.D., Neurophysiology, Faculty of Science, Cairo University, Egypt

Estonia
Dr. Hile Hinrikus, Ph.D., D.Sc, Tallinn University of Technology, Estonia
Mr. Tarmo Koppel, Tallinn University of Technology, Estonia

Finland

Dr. Mikko Ahonen, Ph.D, University of Tampere, Finland

Dr. Marjukka Hagstrém, EL.M., M.Soc.Sc, Principal Researcher, Radio and EMC Laboratory, Finland

Prof. Dr. Osmo Hénninen, Ph.D., Dept. of Physiclogy, Faculty of Medicine, University of Eastern Finland, Finland;
Editor-In-Chief, Pathophysiology, Finland

Dr. Dariusz Leszczynskl, Ph.D., Adjunct Professor of Biochemistry, University of Helsinki, Finland;
Member of the IARC Working Group that classified cell phone radiation as possible carcinogen,

Dr, Georgly Ostroumov, Ph.D, {in the field of RF EMF), independent researcher, Finland

France
Prof. Dr. Dominique Belpomme, MD, MPH, Professor in Oncology, Paris V Descartes University, ECER| Executive Director

Dr. Plerre Le Ruz, Ph.D., Criirem, Le Mans, France

Georgia
Prof. Besarion Partsvanla, Ph.D., Head of Bio-cybernetics Department of Georgian Technical University, Georgia

Germany
Prof. Dr., Franz Adlkofer, MD, Chairman, Pandora Faundation, Germany

Prof. Dr. Hynek Burda, Ph.D., University of Duisburg-Essen, Germany

Dr. Horst Eger, MD, Electromagnetic Fields in Medicine, Association of Statutory Health Insurance Physicians, Bavaria, Germany
Dr. rer. nat. Lebracht von Klitzing, Ph.D., Head, Institute of Environ, Physics; Ex-Head, Clintcal Research, Fribourg Medical University, Germany
Dr.Sc. Florian M. Kinig, Ph.D., Florian Kénig Enterprises {FKE) GmbH, Munich, Germany

Dr. Ulrich Warnke, Ph.D., Bionik-Institut, University of Saarlandes, Germany

Greece

Dr. Adamantia F. Fragopoulou, M.Sc., Ph.D., Department of Cell Biology & Biophysics, Biology Faculty, University of Athens, Greece
Dr. Christos Georglou, Ph.D., Biclogy Department, University of Patras, Greece

Prof. Emeritus Lukas H. Margaritis, Ph.D., Depts. Cell Biology, Radiobiology & Biophysics, Biology Faculty, Univ. of Athens, Greece

Dr. Aikaterini Skouroliakou, M.Sc., Ph.D., Department of Energy Technology Engineering, Technological Educational Institute of Athens, Greece
Dr. Stelios A Zinelis, MD, Hellenic Cancer Society-Kefalonia, Greece



lceland
Dr. Ceon Ramon, Ph.D., Afflliate Professor, University of Washington, USA; Professor, Reykjavik University, Iceland

India
Prof. Dr. B. D. Banerjee, Ph.D., Fmr. Head, Environmental Biochemistry & Molecular Biology Laboratory, Department of Biochemistry,
University College of Medical Sciences, University of Delhi, India
Prof. Sitendra Beharl, Ph.D., Ex-Dean, Jawaharlal Nehru University; presently, Emeritus Professor, Amity University, india
Prof. Dr. Madhukar Shivajirao Dama, Institute of Wildlife Veterinary Research, India
Associate Prof, Dr Amarjot Dhami, PhD., Lovely Professional University, Phagwara, Punjab, India
Dr. Kavindra K. Kesari, MBA, Ph.D., Resident Environmental Scientist, University of Eastern Finland, Finland; Assistant Professor,
laipur National University, India
Prof. Girlsh Kumar, Ph.D., Electrical Engineering Department, Indian Institute of Technology, Bombay, India
Dr. Pabrita Mandal PhD.,Department of Physics, Indian Institute of Technology, Kanpur, Indla
Prof. Rashmi Mathur, Ph.D., Head, Department of Physiology, All India institute of Medical Sciences, New Delhi, india
Sivani Saravanamuttu, M.Sc., M.Phil., Dept. Advanced Zoology and Biotechnology, Loyola College, Chennai, India
Prof. N.N. Sareesh, Ph.D., Melaka Manipal Medical Coilege, Manipal University, India
Dr. R.5. Sharma, MD, Sr. Deputy Director General, Scientist - G & Chief Coordinator - EMF Project, Indian Council of Medical Research,
Dept. of Health Research, Ministry/Health and Family Welfare, Government of India, Ansari Nagar, New Delhi, India
Prof. Dr. Dorairaj Sudarsanam, M.Sc¢., M.Ed., Ph.D., Fellow - National Academy of Biological Sciences, Prof. of Zoology, Biotechnology
And Bioinformatics, Dept. Advanced Zoology & Biotechnology, Loyola College, Chennai, South India

Iran {Islamic Republic of}

Prof. Dr. Soheila Abdi, Ph.D., Physics, Islamic Azad University of Safadasht, Tehran, iran

Prof. G.A. Jelodar, D.V.M., Ph.D., Physiology, School of Veterinary Medicine, Shiraz University, Iran

Prof. Hamid Mobasheri, Ph.D,, Head BRC; Head, Membrane Biophysics&Macromolecules Lab;Instit.Biochemistry&Biophysics,Universfty.of Tehran, Iran
Prof. 5.M.J. Martazavi, Ph.D., Head, Medical Physics & Engineering; Chair, NIER Protection Research Center, Shiraz University of Medical Sciences, Iran
Prof. Amirnader Emaml Razavl, Ph.D., Clinicai Biochem., National Tumor Bank, Cancer Institute, Tehran Univ. Medical Sciences, Iran

Dr. Masood Sepehrimanesh, Ph.D., Gastroenterohepatology Research Center, Shiraz University of Medical Sciences, Iran

Prof. Dr. Mohammad Shabani, Ph.D., Neurophysiology, Kerman Neuroscience Research Center, Iran

Israel

Michael Peleg, M.Sc¢., radio communications engineer and researcher, Technion - Israel Institute of Technology, Israel
Dr, Yael Steln, MD, Hebrew University of Jerusalem, Hadassah Medical Center, Israel

Dr. Danny Wolf, MD, Pediatrician and General Practitioner, Sherutey Briut Clalit, Shron Shomron district, Israel

Dr. Ronni Woif, MD, Assoc. Clinical Professor, Head of Dermatology Unit, Kaplan Medical Center, Rehovot, Israel

italy
Prof. Sergio Adamo, Ph.D., La Sapienza University, Rome, Italy

Prof. Fernanda Amicarelli, Ph.D., Applied Blology, Dept. of Health, Life and Environmental Sciences, University of L'Aquila, italy

Dr. Pasquale Avino, Ph.D., INAIL Research Section, Rome, Italy

Dr. Fiorella Belpoggi, Ph.D., FIATP, Director, Cesare Maltoni Cancer Research Center, Ramazzini Institute, Italy

Prof. Emanuele Calabro, Department of Physics and Earth Sciences, University of Messina, Italy

Prof. Franco Cervellati, Ph.D., Department of Life Science and Biotechnology, Section of General Physlology, University of Ferrara, Italy

Prof. Stefano Falone, Ph.D., Researcher in Applied Biology, Dept. of Health, Life&Environmental Sciences, University of L'Aquila, Italy

Prof. Dr. Speridione Garbisa, ret. Senior Schalar, Dept. Biomedical Sciences, University of Padova, Italy

Dr. Settimio Grimaldi, Ph.D., Associate Scientist, National Research Council, Italy

Prof. Livio Gluliani, Ph.D., Director of Research, ltalian Health National Service, Rome-Florence-Bozer;
Spokesman, ICEMS-International Commission for Electromagnetic Safety, Italy

Prof., Dr. Angelo Levis, MD, Dept. Medical Sciences, Padua University, Italy

Prof. Salvatore Magazi, Ph,D., Department of Physics and Science, Messina University, Italy

Dr. Florenzo Marinelfi, Ph.D., Researcher, Molecular Genetic Institute of the National Research Coungil, Italy

Prof, Raoul Saggini, University G. D'Annunzio, Chieti, Italy

Dr. Morande Soffritti, MD, Honorary President, National institute for the Study and Control of Cancer and Environmental Diseases,
B. Ramazzini, Bologna, Italy

Prof. Massimo Sperini, Ph.D., Center for Inter-University Research on Sustainable Development, Rama, italy

Japan
Prof. Tsuyoshi Hondou, Ph.D., Graduate School of Science, Tohoku University, lapan

Prof. Hidetake Miyata, Ph.D., Department of Physics, Tohoku University, lapan



Jordan
Prof. Mohammed S. H. Al Salameh, Department of Electrical Engineering, American University of Madaba, Madaba, Jordan

Kazakhstan
Dr. Timur Saltev, MD, Ph.D., Life Sciences, Nazarbayev University, Kazakhstan; Institute Medical Science/T echnology,
University of Dundee, UK

New Zealand
Dr. Bruce Rapley, BSc, MPhil, Ph.D., Principal Consulting Scientist, Atkinson & Rapley Consulting Ltd., New Zealand

Nigeria
Dr. Idowu Ayisat Obe, Department of Zoology, Faculty of Science, University of Lagos, Akoka, Lages, Nigeria

Oman
Prof. Najam Siddigi, MBBS, Ph.D., Human Structure, Oman Medical College, Oman

Poland
Dr. Pawel Bodera, Pharm. D., Department of Microwave Safety, Military Institute of Hygiene and Epidemiology, Poland
Prof. Dr. Stanistaw Szmigielski, MD, Ph.D., Military Institute of Hygiene and Epidemiology, Poland

Russian Federation

Prof. Vladimir N. Binhi, Ph.D., A.M.Prokhorov General Physics Institute of the Russian Academy of Sciences; M.V.Lomonosov
Moscow State University

Dr. Oleg Grigoyev, DSc,, Ph.D., Deputy Chairman, Russian National Committee on Non-Ionizing Radiation Protection, Russian

Federation

Prof. Yury Grigoryev, MD, Chairman, Russian National Committee on Non-lonizing Radiation Protection, Russian Federation

Dr, Anton Merkulov, Ph.D., Russian National Committee on Non-lonizing Radiation Protection, Moscow, Russian Federation

Serbia

Dr. Snezana Raus Balind, Ph.D., Research Associate, Institute for Biological Research "Sinisa Stankovic”, Belgrade, Serbia
Prof. Danica Dimitrijevic, Ph.D., Vinca Institute of Nuclear Sciences, University of Belgrade, Serbia

Dr. Sladjana Spasic, Ph.D., Institute for Multidisciplinary Research, University of Belgrade, Serbia

Slovak Republic _
Dr. Igor Belyaev, Ph.D., Dr.Sc., Cancer Research Institute, Slovak Academy of Science, Bratislava, Slovak Repuhlic

South Korea (Republic of Korea)

Prof. Young Hwan Ahn, MD, Ph.D, Ajou University Medical Schoaol, South Korea

Prof, Kwon-Seck Chae, Ph.D., Molecular-EiectroMagnetic Biology Lab, Kyungpook National University, South Korea

Prof. Dr. Yoon-Myoung Gimm, Ph.D., School of Electronics and Electrical Engineering, Dankaok University, South Korea

Prof. Dr. Myung Chan Gye, Ph.D., Hanyang University, South Korea

Prof. Dr, Mina Ha, MD, Dankook University, South Korea

Prof. Seung-Cheol Hong, MD, Inje University, South Korea

Prof. Dong Hyun Kim, Ph.D., Dept. of Otorhinolaryngolegy-Head and Neck Surgery, Incheon St. Mary's Hospital, Catholic University
of Korea, South Korea

Prof. Hak-RIm Kim, Dept.of Pharmacology, College of Medicine, Dankook University, South Korea

Prof. Myeung Ju Kim, MD, Ph.D., Department of Anatomy, Dankock University College of Medicine, South Korea

Prof. Yun-5il Lee, Ph.D., Ewha Womans University, South Korea

Prof. Dr. Yoon-Won Kim, MD, Ph.D., Hallym University School of Medicine, South Korea

Prof. Jung Keog Park, Ph.D., Life Science & Biotech; Dir., Research Instit.of Biotechnology, Dongguk University, South Korea

Prof. Sungman Park, Ph.D., Institute of Medical Sciences, School of Medicine, Hallym University, South Korea

Prof. Kiwon Song, Ph.D,, Dept. of Chemistry, Yonsei University, South Korea

Spain
Prof. Dr. Miguel Alcaraz, MD, Ph.D,, Radiclogy and Physical Medicine, Faculty of Medicine, University of Murcia, Spain

Dr. Alfonso Balmori, Ph.D., Biologist, Consejeria de Medio Ambiente, Junta de Castilla y Leén, Spain

Prof. J.L. Bardasano, D.Sc, University of Alcal4, Department of Medicai Specialties, Madrid, Spain

Dr. Claudio G6mez-Perretta, MD, Ph.D,, La Fe University Hospital, Valencia, Spain

Prof. Dr, Elena Lopez Martin, Ph,D., Human Anatomy, Facultad de Medicina, Universidad de Santiago de Compostela, Spain
Prof. Enrique A. Navarro, Ph,D., Department of Applied Physics and Electromagnetics, University of Valencia, Spain



Sweden

Dr. Michael Carlberg, MSc, Orebro University Hospital, Sweden

Dr. Lennart Hardell, MD, Ph.D., University Hospital, Grebro, Sweden

Prof. Olle Johansson, Ph,D., Experimental Dermatology Unit, Dept. of Neuroscience, Karolinska institute, Sweden

Dr. Bertil R. Persson, Ph.D., MD, Lund University, Sweden

Senior Prof. Dr. Lelf Salford, MD. Department of Neurosurgery, Director, Rausing Laboratory, Lund University, Sweden
Dr. Fredrik Séderquist, Ph.D., Ctr. for Clinical Research, Uppsala University, Visteras, Sweden

Switzerland
Dr. nat. phil. Daniel Favre, Association Remande Alert, Switzerland

Taiwan (Republic of China)

Prof. Dr. Tsun-Jen Cheng, MD, Sc.D., National Taiwan University, Republic of China

Turkey

Prof. Dr. Mehmet Ziilkiif Akda¥, Ph.D., Department of Biophysics, Medical School of Didle University, Diyarbakir, Turkey

Associate Prof.Dr. Halil Abraham Atasoy, MD, Pediatrics, Abant lzzet Baysal University, Faculty of Medicine, Turkey

Prof. Ayse G. Canseven (Kursun), Ph.D., Gazi University, Faculty of Medicine, Dept. of Biophysics, Turkey

Prof. Dr. Mustafa Salih Celik, Ph.D., Fmr. Head, Turkish Biophysical Soclety; Head, Biophysics Dept; Medicai Faculty, Dicle Univ., Turkey
. Prof. Dr. Suleyman Dasdag, Ph.D., Dept. of Biophysics, Medical School of Dicle University, Turkey

Prof. Omar Elmas, MD, Ph.D., Mugla Sitki Kocman University, Faculty of Medicine, Department of Physiclogy, Turkey

Prof. Dr. Arzu Firlarer, M.Sc. Ph.D., Occupational Health & Safety Department, Baskent University, Turkey

Prof. Suleyman Kaplan, Ph.D., Deputy Chancellor; Dir. Health Services; Head, Dept. Histology & Embryclogy, Turkey

Prof. Dr. Mustafa Naziroglu, Ph.D., Biophysics Dept, Medical Faculty, Siileyman Demirel University, Isparta, Turkey

Prof. Dr, Ersan Odaci, MD, Ph.D., Karadeniz Technical University, Medical Faculty, Trabzon, Turkey

Prof. Dr. Elcin Ozgur, Ph.D., Biophysics Department, Faculty of Medicine, Gazi University, Turkey

Prof. Dr. Cemil Sert, Ph.D., Department of Biophysics of Medicine Faculty, Harran Unriversity, Turkey

Prof. Dr. Nesrin Seyhan, B.S¢., Ph.D., Medical Facuity of Gazi University; Chair, Biophysics Dept; Director GNRK Ctr.;

Panel Mbr, NATO STO HFM; Scientific Secretariat Member, ICEMS; Advisory Committee Member, WHO EMF, Turkey
Prof. Dr. Bahriye Sirav (Aral), PhD.,Gazi University Facuity of Medicine, Dept of Biophysics, Turkey

United Kingdom
Mr. Roger Coghill, MA,C Biol, M! Biol, MA Environ Mgt; Member. Instit.of Biology; Member, UK SAGE Committze on EMF Precautions, UK

Mr. David Gee, Associate Fellow, Institute of Environment, Health and Secieties, Brunel University, UK

Dr. Andrew Goldsworthy BSc PhD, Lecturer in Biology {retired), Imperial College, London, UK

Dr. Mae-Wan Ho, Ph.D,, Institute of Science in Society, UK

Dr. Gerard Hyland, Ph.D., Institute of Biophysics, Neuss, Germany, UK

Dr, Isaac Jamieson, Ph.D., Biosustainable Design, UK

Emeritus Professor, Michael J. O’Carroll, PhD,, former Pro Vice-Chancallor, University of Sunderland, UK.

M. Alasdair Phillips, Electrical Engineer, UK

Dr. Syed Ghulam Sarwar Shah, M.Sc., Ph.D., Public Health Consultant, Honorary Research Fellow, Brunel University London, UK
Dr. Sarah Starkey, Ph.D., UK

Ukraine
Dr. Oleg Banyra, MD, 2nd Municipal Polyclinic, St. Paraskeva Medical Centre, Ukraine
Prof, Igor Yakymenko, Ph.D., D.Sc., Instit. Experimental Pathology, Oncology & Radiobiology, National Academy of Sclences of Ukraine

USA

Dr. Martin Blank, Ph.D., Columbia University, USA

Prof. Jim Burch, MS, Ph.D., Dept. of Epidemiology & Biostatistics, Arnold Schaol of Public Hea Ith, University of South Carelina, USA
Prof. David O. Carpenter, MD, Director, Institute for Health and the Environment, University of New York at Albany, USA
Prof. Simona Carrubba, Ph.D., Biophysics, Daemen College, Women & Children's Hospital of Buffalo Neurology Dept., USA

Dr. Zoreh Davanipour, D.V.M., Ph.D., Friends Research Institute, USA

Dr. Devra Davis, Ph.D., MPH, President, Environmental Health Trust; Fellow, American College of Epidemiology, USA
Prof. Om P. Gandhi, Ph.D., Department of Electrical and Computer Engineering, University of Utah, USA

Prof. Beatrice Golomb, MD, Ph.D., University of California at San Diego School of Medicine, USA

Dr. Martha R. Herbert, MD, Ph.D., Harvard Medical School, Harvard University, USA

Dr. Donald Hiliman, Ph.D., Professor Emeritus, Michigan State University, USA

Elizabeth Kelley, MA, Frar. Managing Secretariat, ICEMS, Italy; Director, EMFscientist.org, USA

Dr, Henry Lal, Ph.D., University of Washington, USA



B. Blake Levitt, medical/science journalist, former New York Times contributor, EMF researcher and author, USA

Dr. Albert M. Manwville, II, Ph.D. and C.W.B., Adj. Professor, Johns Hopkins University Krieger Graduate School of Arts & Sciences;
Migratory Bird Management, U.S. Fish & Wildlife Service, USA

Dr. Andrew Marino, J.D,, Ph.D., Retired Professor, LSU Health Sciences Center, USA

Dr. Marko Markov, Ph.D., President, Research International, Buffale, New York, USA

Dr. Jeffrey L. Marrongeile, DC, CCN, President/Managing Partner of BioEnergiMed LLC, USA

Dr. Samuel Milham, MD, MPH, USA

L. Lloyd Morgan, Environmental Health Trust, USA

Dr. Joel M. Moskowitz, Ph.D., School of Public Health, University of Califo rnia, Berkeley, USA

Dr. Martin L. Pall, Ph.D., Professor Emeritus, Biochemistry & Basic Medical Sciences, Washington State University, USA

Dr. Jerry L. Phillips, Ph.D. University of Colorado, USA

Dr. William J. Rea, M.D., Environmental Health Center, Dallas, Texas, USA

Camilla Rees, CEO, Electromagnetichealth.org; CEQ, Wide Angle Health, LLC, USA

Prof. Narenda P. Singh, MD, University of Washington, USA

Prof. Eugene Sobel, Ph.D., Retired, School of Medicine, University of Southern California, USA

David Stetzer, Stetzer Electric, Inc., Blair, Wisconsin, USA

Dr. Lisa Tully, Ph.D., Energy Medicine Research Institute, Boulder, CO, USA

Concerned Scientists who have published peer reviewed papers in related fields

Prof. Dr. Karl Hecht, MD, former Director, Institute of Pathophysiology, Charité, Humbaldt University, Berlin, Germany

Xin Li, PhD candidate MSc, Department of Mechanical Engineering, Stevens Institute of Technology, New lersey, USA

Dr. Robin Maytum, PhD, Senior Lecturer in Biological Science, University of Bedfordshire, Luton, UK

Prof. Dr. Radl A. Montenegro, Ph.D, Evolutionary Biology, National University of Cordoba; President, FUNAM; Recognitions: Scientific

Investigation Award from University of Buenos Aires, UNEP 'Global 500' Award {Brussels, Belgium), the Nuclear Free Future Award
(Salzburg, Austria), and Alternative Nobel Prize (Right Livelihood Award, Sweden), Argentina.

Georgly Ostroumov, Ph.D. (in the field of RF EMF}, independent researcher, Finland
Claudio Poggi, Electronics Engineer, Research Director, Sisteri s.r.l.,, (TN), Genoa, italy

Dr, Hugo Schooneveld, PhD, Biologist, Neuroscientist, Adviser to the Dutch EHS Foundation, Netherlands
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Clity of
AortCollins
the 2010 - 2011 Budgeting for Outcomes (BFO) process. Concurrent with the BFO
consideration process, the City submitted an application to the Department of Energy (DOE) as

part of the American Recovery and Reinvestment Act for the Smart Grid Investment Grant
(SGIG).

The City of Fort Collins was notified by DOE that the Fort Collins SGIG proposal was selected
for SGIG award negotiations on October 27, 2009, Just prior to the completion of the BFO
process. Based on the notification from DOE, the AMFC budget offer was withdrawn to modify
the budget request. Therefore, at the May 18, 2010 meeting of the Fort Collins City Council,
Council approved Resolution 2010-030 avthorizing the City Manager to enter into agreements
for the SGIG award and Ordinance No. 43, 2010 and Ordinance No. 001 authorizing the
following; 1) $18,101,264 for SGIG funding support, 2) $16,000,000 Issuance and Sale of Tax-
Exempt Revenue Bonds, and 3) $258,499 for bond issuance costs.

All the documents that were presented to City Council, either as a work session item or regular
meeting, as part of the AMFC decision making process are public records that you may revicw
on our website.
Hf you have additional questions please contact Dennis Sumner at 970-221-6718.
Sincerely,
“~ M S/
" ] WA
,’K’it /1 &l&(wg(
[

3£t Mihelich
Deputy City Manager

/sek




Exhibit 10

m{;'&% (L



Gerald €. Yorgeosen

e . e -
r— Nafaws: Vit T
Rebecra M. Popia 2 Fax: 036701166
A’,.,m,, pnpc 916 Teath Streat
_— . . Fox: mrss:ﬂ;.:
Thomas V. Hooflioger it i e v
November 27, 2013
Sent ¥Via U.S.

Steve Catanach

City of Fort Collins

700 Wood Street

PO Box 580

Fort Collins, CO 80522

Re: Netice of Termination of Utilities Service
Mr. Catanach:

Please be advised that Mrs. Ruth Ann Shay has retained this firm to represent her in
relation to a threat by the City of Fort Collins to terminate power 1o her home on December 2,
2013. We are in reccipt of your November 19, 2013 letter in which this threat is conveyed.
Within this letter, you inform Mrs. Shay there is need for an upgrade to electric metering
equipment located at her residence with address 2937 Sombrero Lane, Fort Collins, Co 80525.
Further, you state the deadline for this upgrade is December 2, 2013. Lastiy, yout assert that each
customer is responsible for preparing the property for restoration in the event power is
terminated. You provide no basis for these actions. As well, you fail to cite the authority under
which you are taking these actions.

Of specific concern to our client is that she is a cancer survivor and is, therefore, very
sensitive to radio frequency electromagnetic waves. As you know, the World Health
Organization’s International Agency for Research on Cancer recently classified electromagnetic
fields produced by such things as celluldr phones as a possible cause for cancer. As we
understand it, the new devices you wish to install utilize a technology akin to that used in
wireless phones to transmit data. If so, such a device may therefore piace those in its vicinity at
risk of cancer, if such exposure is significant. While there is not definitive proof to illustrate this
may occur, there is also no definitive proof to discount this, Based on a Review of Health
Effects Related to Smart Meters, provided to the City by Bruce Cooper, MD, MSPH on July 5,
2011, your own expert states more research is needed to reduce the uncertainty about the impacts
of long term exposure to radio frequency electromagnetic waves on health; and that this research
is on-going.

The threat to turn the power off to the home of an elderly cancer survivor in the middle of
winter is a rather extreme measure for the City to take given the nature of the maintenance
requested. The extreme nature of this measure is further highlighted by the fact that the meter




City of o A
FortCollins .
/v‘m fogorcom

January 12, 2016

Ms. Virginia Farver
1214 Belleview Drive
Fort Collins, CO 80526

Re:  Notice of Claim

Dear Ms. Farver:

This letter is in response to your September 23, 2015 notice of claim (“Notice™) that the City of
Fort Collins (“City”) received on September 29, 2015. Your Notice is ninetegn pages long and
numerous documents are attached to it. You state in the Notice that you are presenting it to the
City in accordance with the Colorado Governmental Immunity Act.

You claim in the Notice that you and other customers of the City's Electric Utility (“Electric
Utility””) have suffered monetary damages you allege were caused by the City’s implementation
of its “Advance Metering Fort Collins” project (“AMFC Project”). More specifically, you claim
that these damages have occurred because you believe that the AMFC Project was implemented
without the City Council approval required by “Colorado law and the City Charter.” You ask for
approximately $800 in monetary damages for yourseif and an unstated amount for other Electric
Utility customers.

As you know, under the AMFC Project the Electric Utility has replaced most of its
electromechanical electric meters with a communicating digital electric meter (often referred to
as a “smart meter”) that can be read remotely rather than requiring that it be read at its location
by a meter reader, as was the case for electromechanical meters. However, for those customers
who have objected to the smart meter, as you have, the Electric Utility has instead installed a
type of non-communicating digital meter that must stili be read by a meter reader.

As you state in your Notice, the City Council has imposed an $11 per month charge on those
customers whose meters must still be read by a meter reader. The monetary damages you claim
include reimbursement for what you have personally paid for this charge and, it appears,
reimbursement for the Electric Utility’s other customers who have paid this charge. You argue
this reimbursement is required because the AMFC Project was not properly approved by City
Council and, therefore, Council’s imposition of this charge was not legal.




cmmulymedbydwcnyofFouCo!ﬁmwasdﬁumindadeqnmfoﬂhehstfewdemdes.
Finally,inlightofomclimt’scarm-hisﬁory,mluctmmmherpanmhaveswhadeviee
mnstallcd in her residence is far from unwarranted, If the City seeks to continue on this course of
acﬁon,irreparableinjurywmcﬁmtmayoerlainlymm.
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resolve this matter with you, though, prior to seeking a judicial remedy. Perbaps through
tommunication and education, our client may understand why the City is taking this action, and
whytheCﬁy&clsﬂieneedlothfeﬂmmmacﬁm Otherwise,itismlrhopeﬂteparﬁw
may come to a resolution that will prove beneficial to each. To facilitate this, we request the
City provide us with the following;

1. Reasons why the meter currently located at our client’s residenice is no longer considered
adequate by the City of Fort Collins.

2. Any/all scientific, financial or legal reasons for which the upgrade of electric metering
equipment is mandated.

3. Any/all statutory basis upon which the City of Fort Collins is acting.

4. The authority upon which the City of Fort Collins relies when ordering the termination of
utilities service to our client.

5. Any/all financial, scientific or engineering matcrial regarding the equipment the City
seeks to install and how this equipment differs from that which is currently used at this
residence.

6. Any studies relied upon by the City when concluding the Smart Meter devices are, in
fact, safe.

Aside from the above, our client requests the City suspend its plans to terminate power to
her residence until such time as the parties may meet to discuss alternatives,

Please contact me at your earliest convenience so that we may discuss this matter.
Reg_ard ) )
Thomas V. Hoeflip,

cc. client
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Phone conference between claimant, Mr, Graham, and six representatives of the City of Fort
Collins on April 13, 2015. The purpose of that phone conference was to discuss claimant’s
record request dated February 10, 2015, the City’s responses so far, the records provided so far,
any other responsive records that might exist, and the City’s deliberative and policy making
process that led to the approval of the Advanced Meter Fort Collins project. Claimant requested
that a representative of the city with decision making authority as to providing certain records in
response to a records request would be on that phone conference.

During this phone conference the City made several statements that are relevant to this notice
and claim.

During this conference call on April 13, 2015 Deputy City Manager Mr. Jeff Mihelich stated
“What you are looking for does not exist,” regarding item # 1 of claimant’s open records act
request dated February 10, 2015.

Claimant’s friend Mark Graham from Eilk Grove, California has been heiping claimant with
public records request. After a long string of correspondence with the City Clerk's office in
which the City failed to provide records responsive to item 1 of my public records request Mark
and claimant requested a conference call with the City of Fort Collins to resolve my public
records request in a conversation with somebody from the City who has the authority to make a
decision for the city as to what records to send to claimant.

On April 13, 2015 we (Mark and claimant) had a conference call with the City of Fort Collins
representatives who were:

Christine Macrina, the Boards and Commission Coordinator in the City Clerk’s office

Wanda Nelson, the city clerk

Jeff Mihelich, the Deputy City Manager

Dennis Sumner

Lisa (I did not get her last name)

and one person from the City Attorney's office
We explored the question of the ordinance(s) that I had requested copies of in my public records
act request dated February 10, 2015. We discussed the history of the City Council in approving
this program, getting a Smart Grid Investment Grant (SGIG) from the U.S. Department of
Energy, placing a purchase order with Elster Solutions in Raleigh, Notth Carolina, and putting in
place an option for those residents who do not want a smart meter on thejr home. The City had

sent me records on all of the above except for the Council's decision approving the program.

The City's position, articulated very clearly and several times by Mr. Jeff Mihelich, is that there
is no such record responsive to item 1 of my public records request. My request was for:



Any and all Resolutions, ordinances or other formal records of decision approved or
adopted by the City Council:

1) that authorize the removal of analog electric meters from customers’ homes
and businesses and the replacement of those meters with smart meters,

2) that authorize the charging of fees for those customers who request an analog
electric meter, or in other words who choose to “opt out” of the smart meter
project.

This is the Advanced Meter Fort Collins project

http://fwww .fcgov.com/utilities/sustainabili -leadership/advanced-meter-fort-collins/

(End of excerpt from my February 10, 2015 public records request.)

As was discussed on the conference call that day the City has sent 2 records responsive to item 2
of my request. Those are ordinance 33 from 2012 and ordinance 17 from 2014.

Regarding item #1 the City has not provided anty such records. Mr. Mihelich said clearly on the
conference call that there was never such a record approved by the City Council. In other words
he said that such a record does not exist.

Quotations from Mr, Mihelich on today's conference call were:

"I understand the logic of it but that did not occur.” He said this right after Mark said this is what
he thinks must have happened. He then described the process whereby what begins as an idea for
a new policy on electric meters turns into city policy. That process includes a written proposal
(or proposed ordinance) for the city council, a public meeting with public notice, a public
agenda, public comments and a discussion and a public vote by the Council.

"What you are looking for, that specific ordinance, does not exist.”
(Referring to an ordinance authorizing Fort Collins Utilities to remove the old meters and install
new meters.)

Somebody from the City explained that the City Council meets in 2 ways. One is formal Council
meetings where there are votes on proposed ordinances. The other is work sessions, where the
Council gives guidance to the staff verbally which the staff uses to create proposed ordinances.
Those ordinances are approved in the formal council meetings.

The City Council's process for approving budget items, although they did not explain it fully,
uses something called a "BFO". We never heard what the acronym stands for but it is some kind
of budget proposal. The City told us, "AMI was never approved as a BFO." (AMI is the
Advanced Metering Infrastructure program, which includes the smart electric meters.) The O
might stand for "offer",



The City said that the budget offer was taken off the table. I believe that was in April, 2010.
Originally the budget offer (or BFO) was prepared without the SGIG (Smart Grid Investment
Grant) but it was taken off the table and not approved by the City Council. Subsequently the
SGIG was awarded and staff prepared resolution 043 from 2010, which the Council approved on
May 18, 2010. I may not have all the details of this sequence exactly right but this is what 1 recall
the City saying. The point is that we explored in the conference call the sequence of events that
led to the City deciding to replace all of the Fort Collins Utilities customers' electric meters and
nowhere in the discussion was there an ordinance or resolution approved by the City Council
authorizing this program.

Somebody from the City, probably Mr. Mihelich, said, "The first official action was on the grant
based on that non-official guidance.” That was referring to the Smart Grid Investment Grant
from the U.S. Department of Energy, approved on May 18, 2010 in Ordinance 043. The non-
official guidance was a reference to guidance that the Council (allegedly, since we do not have
any record of it) provided to the staff during work sessions prior to that date.

"During the work sessions we received enough direction from the City Council to move
forward." Ido not remember who said this but if it was Mr. Mihelich, who did most of the
talking on behalf of the City, remember that he also said during the call that he was not involved
in City government back in 2010. Therefore this was a guess, an inference, and not backed up
by facts.

Mr. Mihelich said, "Ttem 1 does not exist; therefore we have satisfied the request."

Mr. Mihelich said, "A lot of decisions are made at the administrative level, so Council doesn't
need to approve the AMI program." "They are not required by law to approve the program.”

By "they" he was referring to the Fort Collins City Council. By "the program" he was referring
to the AMI program.

Somebody from the City, either Mr. Sumner or Mr. Mihelich, said, "The document you are
asking for does not exist."

Claimant pointed out that the City of Fort Collins has put all the residents in debt through this
program, which cost the City $18 million, and did it without any public input. It is not credible
that the City of Fort Collins either approved the AMI program, which cost $18 million, verbally
and not in writing. It is not credible that the decision was delegated to the City Manager or
another member of the staff. It is not credible that the City Council approved the AMI Program
in any way OTHER than in writing,

Mr. Mihelich or Mr. Sumner, probably the former, referred us to the AMI documents on the Fort
Collins Utilities website. However nowhere on that site is a record responsive to item 1 of
claimant’s public records request. Mark also said that the records currently available on the
website of FCU could have been placed on that website at any time before or after the Council's
approval of the program. They could be revised or amended versions of the records that were
available on that website earlier. We have no way of knowing unless it says so on the record.



Mark said that if there were such a record, one of the representatives of the City would have told
us that a long time ago. There was no disagreement on that by the City.

During the call Mark asked about records from the Council's work sessions, both the written
summaries and videotapes. Wanda Nelson said she would look to see if those are available. Mark
also asked about the application that the City submitted for the Smart Grid Investment Grant. He
asked whether the City had applied for the Grant. The City said yes. Mark asked if claimant
could have a copy of that application and any attachments. Ms. Nelson said yes and asked
claimant to send an email with a new public records act request. That is not the subject of this
letter but it is the context and background.

Both Mark and claimant said we do not believe that the City of Fort Collins would make a
decision to spend $18 million on smart electric meters, authorizing Fort Collins Utilities to
remove the saf, reliable and accurate analo g meters which were the industry standard for 120
years, and deploy or install a "smart" electric meter on every home and business in the City,
without putting such a decision in writing. That would violate the substantive due process and
right of every resident of the City of Fort Collins. The City is supposed to make major decisions
by an open and transparent process, in writing, at a meeting of the Council that has been properly
noticed and with an agenda that has been properly noticed. Not only would skipping this process
show a total lack of transparency and deny Fort Collins residents the opportunity to have
meaningful input into that decision and be aware of it, but that would also probably be illegal.
Claimant has cited the chapter and verse of the Colorado law that requires the City Council to
make decisions such as spending $18 million in writing.

There is a record of the financing of the AMI program, which is ordinance 043 from 2010.
However there is no record of the City Council's approval of the program itself, At least that is
what the City claims. The City has not shown claimant any.

Jeff (or maybe Dennis) said that at any point during the City Council deliberation on resolution
043 from 2010 any member of the council could have asked the questions and begun a
discussion on the AMI project, what it was, why the city was doing it, the costs and benefits, etc.
and he said that was never done. He also said earlier in the meeting that he was not involved in
Fort Collins City government at the time, in May of 2010. I reminded him of that statement right
after he said the above and he did not deny it or clarify it.

Mr. Mihelich pointed to the Sth "Whereas” in ordinance 043 from 2010, which reads as follows:
"Whereas, the Grant provides the City with an opportunity to install an Advanced
Metering Infrastructure (AMI) system and accelerate the implementation of the City's
long range information technology (IT) needs, and to begin the modernization of its
electrical distribution system,"

A copy of Ordinance 043 from 2010 is attached to this letter.

Mr. Mihelich said that that "Whereas” is the City's approval of the AMI project. F rankly
claimant found this claim hard to believe. It appeared that Mr. Mihelich made up this argument



on the fly when he was searching and desperate for an answer to claimant’s question about the
lack of a written resolution authorizing the Project.

Mr. Mihelich’s claim is incorrect for several reasons.

As Mark said that would be a stealthy way for the City to approve the AMI project because there
are virtually no details. Mr. Mihelich responded that the City of Fort Collins does not operate by
stealth and he took exception to Mark's comment. Mark responded that the ordinance by which
the Council actually approved this program would contain the details, and that there isa
difference between the financing of the pro gram and the program itself, Mark also said that
probably the reason there are no details of the AMI program in ordinance 043 is that the details
were in a different resolution approved earlier by the City Council. The City had no response to
that except to say that such a resolution does not exist.

As stated earlier the approval of a program, policy or project is a distinct and separate action

from the appropriation of money to pay for it. The appropriation would not exist without the
program, policy or project. As far as the Colorado Sunshine Act of 1972 as amended and the
City Charter, notably sections 6 and 7, the 5th "Whereas" in ordinance 043 from 2010 does not
meet the requirements of either. It does not protect the substantive due process rights of City
residents. The City cannot run an “end around” the Sunshine Act of 1972 and sections 6 and 7 of
the City Charter by sneaking a massive project costing $31.4 million that will affect the home of
every resident in the City through a single paragraph in an appropriation ordinance. Colorado
government doesn’t work that way. Nor does Fort Collins government.

Shortly after the April 13, 2015 conference call claimant wrote to the City to ask the City to put
its statements about the lack of any City Council written approval for this $18 million AMI
project in writing. As of April 13 there were only eight people who know that this is the City's
position: the 8 of us who were on the conference call that day. This is a significant public policy
program, apparently made with no transparency or public input or due process. The very
resolution ordinance authorizing the program, the City claims, does not exist. There could not be
a more conclusive statement as to the lack of transparency of the origins of this program.

It appears that the AMFC project or AMI program was NEVER approved by the City Council!
In fact when Mark asked that day whether it would be accurate to say that the AMI program was
never approved by the City Council, Mr. Mihelich declined to say. He said that he did not want
to make such a statement. But that is the plain language meaning of his statement that such a
record (item 1 of claimant’s open records act request) does not exist.
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Virginia correspondence with Fort Collins

and one letter to the 8th District Court.

Case #28756/V. Farver re: Smart Meter

The public records request was dated F ebruary 10, 2015. She also sent it to the city leaders.

It looks like the earliest record provided was dated April 6,2010. Those records included
Ordinance 043, 2010, which was about the Smart Grid Investment Grant.

Other correspondence in this discussion was dated as follows, starting with the most recent,
April 3 from Wanda (2 messages about the conference call)

March 27 from Christine

March 26 from Virginia

March 25 from Christine identifying 15 records

March 24 from Virginia "Application for an order directing the custodian of such record to show
cause why the custodian should not permit the inspection of such record per C.R.S. 24-72-
204(5)."

March 20 Christine called Virginia at 6:00 p.m. to ask exactly what Virginia wanted.

March 19 from Virginia "Notice regarding Colorado Open Records Act request of February 10,
2015"

March 18 from Virginia

March 18 from Wanda

March 17 from Virginia

March 2 from Christine Macrina
February 24 from Virginia
February 24 from Wanda
February 24 from Virginia
February 10 from Wanda

The correspondence is on the following pages.



From: whelson@fcgov.com
To: vrfarv@hotmail.cony c¢macrina@fcgov.com

Subject: RE: Phone Conference
Date: Fri, 3 Apr 2015 18:22:40 +0000

Hello Ms. Farver:

We checked with Mr. Jeff Mihelich's {Deputy City Manager) assistant, and she reported that he is
avallable to participate in the phone conference on the following dates/times:

-Thursday, April 9 at 2:00-2:30

-Monday, April 13 at 2:00 or 3:00

-Wed., April 15 at 8:00-9:00 or 2:30-4:00
Do any of these days/times work for you?
Wanda

Wanda Nelson, City Clerk

From: wnelson@fcgov.com
To: vrfarv@hotmail.com
CC: cmacrina@fegov.com

Subject: RE: Phone Conference
Date: Fri, 3 Apr 2015 19:00:04 +0000

Hi Ms. Farver:

Thanks for your quick reply! We will schedule the phone conference for Monday, April 13* at 2:00 p.m.
What phone # should we call?

Mr. Mihelich does have decision-making authority.
Wishing you a great weekend,
Wanda

Wanda Nelson, City Clerk



From: cmacrina@fcgov.com

To: vrfarv@hotmail.com

CC: KGERTIG@fegov.com; DSUMNER@fcgov.com; KBADER@fcgov.com;
wnelson@fegov.com; cvidergar@fcgov.com; imihelich@fcgov.com;

DATTEBERRY @fcgov.com; CDAGGETT@fcgov.com
Subject: RE: Case #28756/V. Farver re: Smart Meter

Date: Fri, 27 Mar 2015 17:33:35 +0000

Ms. Farver:

It is not clear from your requests what record(s) you are seeking, or whether the record(s) you
describe are under the control of this office. However, the records you are seeking may be
ordinances, not resolutions. Ord. No. 84, 2010, for example, authorized the funding of the
advanced metering infrastructure project (title below):

ORDINANCE NO. 084, 2010
OF THE COUNCIL OF THE CITY OF FORT COLLINS
APPROPRIATING PRIOR YEAR WATER FUND RESERVES FOR THE ADVANCED
- METERING INFRASTRUCTURE CAPITAL PROJECT AND AUTHORIZING THE
TRANSFER OF EXISTING WATER FUND OPERATING APPROPRIATIONS AND THE
TRANSFER OF EXISTING WATER METER CAPITAL PROJECT APPROPRIATIONS TO
THE WATER ADVANCED METERING INFRASTRUCTURE CAPITAL PROJECT

And Ordinances No.'s 33, 2012 and 17, 2014 provide for the manual meter reading charge
(excerpts below).

Ord. No. 33, 2012
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Ord. No. 17, 2014

Manual meter reading charge, per 11.09 per month
menth, charged to service

. addresses where metering

i equipment without remote
communications capability is used,
requiring an on-site visit to callect
use data for water andfor electric
service

The ordinances are attached for your reference and are considered responsive to your request.

Christine Macrina

Boards and Commission Coordinator
City Clerk’s Office
cmacrina@fcgov.com

Fort Collins, CO 80522
970) 416-2525



From: Virginia Farver [mailto: vifarv@hotmail.com]

Sent: Thursday, March 26, 2015 10:19 AM
To: Christine Macrina; City Leaders; Kevin Gertig; Dennis Sumner; Wanda Nelson
Subject: RE: Case #28756/V. Farver re: Smart Meter

I already have these documents. They do not answer my questions. WHO or WHAT
RESOLUTION states that residential analog meters could be taken off and smart meters
installed? WHO or WHAT RESOLUTION states that a FEE could be charged to the residents
who opted out of the smart meter program or who wanted to keep their mechanical analog
meters?

Virginia

From: cmacrina@fcgov.com

To: vrfarv@hotmail.com

CC: wnelson@fcgov.com; KGERTIG@fcgov.com; DSUMNER@fcgov.com
Subject: Case #28756/V. Farver re: Smart Meter

Date: Wed, 25 Mar 2015 22:50:36 +0000

Dear Virginia,

Staff met on Monday, March 23, 2015 to discuss what documents would be responsive
to your request. Attached are the documents that we believe respond and will close you
open records request:

1). Summary Agenda from April 6, 2010 Regular Meeting.

2). Agenda Item Summary 14 - “ltems Relating to the Authorization of Utility Enterprise
to Have and Exercise Certain Powers

3). Ordinance No. 038, 2010

4). Agenda ltem Summary 21 — Appropriating Unanticipated Revenue and Electric
Revenue Bond Proceeds for the Smart Grid Investment Grant Project in Light and
Power Fund and the Bond Issuance Costs.

5). Ordinance No. 043, 2010

6). April 6, 2010, Regular Meeting Minutes



7). April 6, 2010, Voting Results

8). Agenda Summary from April 6, 2010 Electric Utility Enterprise

9). Agenda Item Summary 3 — First Reading of Ordinance No. 001, Authorizing the
Issuance and Sale of its Tax-exempt Revenue Bonds

10). Ordinance No. 001

11). Summary Agenda July 12, 2011 Work Session
12). Agenda ltem Summary 4 - “Modernizing Electric and Water Infrastructure

13). July 12, 2011 Work Session Minutes

14). Purchase Order 9114836 “Elster Solutions”

15). Purchase Order Requisition dated 08/10/2011

Thank you.

Christine Macrina
Boards and Commission Coordinator
City Clerk’s Office

cmacrina@fcgov.com
Fort Collins, CO 80522

970) 416-2525



1214 Belleview Drive
Fort Collins, CO 80526

March 24, 2015

8th District Court of Colorado
Larimer County Justice Center
201 La Porte Ave

Suite 100

Ft. Coliins, CO 80521

Application for an order directing the custodian of such record to show cause why the
custodian should not permit the inspection of such record per C.R.8. 24-72-204(5).

Your Honor,

I'respectfully apply for an order directing the custodian of records for the City of Fort Collins
("City") to show cause why the custodian should not permit the inspection of the records I
requested in writing on February 10, 2015. A copy of my open records act request is attached to
this letter.

Via email the City acknowledged receiving my open records act request on Tuesday, February
10, 2015. A copy of that email is attached to this letter.

In my request I stated:

If the custodian denies access to any public record, I request a written statement of the
grounds for the denial, which statement shall cite the law or regulation under which
access is denied and shall be furnished forthwith to the applicant. 24-72-204 (C)]

Despite that request the custodian has never disclosed the requested records or made them
available for inspection or sent to me a written statement of the grounds for the denial.

The City Clerk has responded to my open records request 3 times but each one was a half hearted
and flawed response. The City apparently failed to read my open records request prior to its first
response. My request speaks for itself and it is clear and unambiguous. There is no reason the
City could not have disclosed the requested records or made them available for inspection by
now.

The City sent me information on smart water meters the 1st response to my records request
despite the fact that my records request said I was referring to "smart electric meters".

In its 2nd response, after I informed the City that they had mis-read my request, the City sent me
the retired City Mayor's document with his signature in 2010 for the smart grid/metering. 1



followed up and informed the City that that document was not what [ had requested. I stated on
Tuesday, February 24, 2015 that they needed to read this very carefully and I wanted WHO
authorized these meters to be removed.

The City responded for the 3rd time sending me an email on March 2 and will be sending my
required answers sometime the week of March 4,2015. It is now more than two weeks later and
the City has failed to disclose the requested records or make them available for inspection.

For these reasons I respectfully request the order T described earlier.
Thank you.

Sincerely,

Virginia Farver



1214 Belieview Drive
Fort Collins, CO 80526

March 18, 2015

City Clerk's Office

Christine Macrina

Boards and Commission Coordinator
City of Fort Collins

300 LaPorte Ave.,

Fort Collins, CO 80521

Notice regarding Colorado Open Records Act request of February 10, 2015
To the City Clerk,

This is to notify you that at least 3 business days after the date of this letter I intend to apply to
the 8th District Court of Colorado for an order per C.R.S. 24-72-204(5) directing you, as the
custodian of such record, to show cause why the custodian should not permit the inspection of
the public records I requested from you in writing on February 10, 2015.

You acknowledged receipt of my open records act request on the day I made it.

You have sent me information 3 times but each time it was not the information I requested. My
request is clear and unambiguous. To date you have failed to send the requested records and
failed to send me a written statement of the grounds for the denial, which statement shall cite the
law or regulation under which access is denied and shall be furnished forthwith to the applicant.
24-72-204 (4)

There is no doubt that the records I requested are public records as defined in the law. There is
no doubt that the City has these records in its possession. Your denial of access to the records
has been and is improper.

As you may be aware, the Colorado Open Records Act says that when the court orders the
custodian of records to permit inspection of the records it shall award court costs and reasonable
attorney fees to the prevailing applicant in an amount to be determined by the court.

It would be far faster, smarter and easier for you to simply allow me to inspect and send me
copies of the requested records. Please advise as to your plans as soon as possible.

Thank you.
Sincerely,

Virginia Farver



From: yrfarv@hotmail.com
To: wnelson@fcgov.com; cityleaders@fcgov.com

Subject: RE: Open Records Request
Date: Wed, 18 Mar 2015 14:25:38 -0600

Wanda,

Anything...Resolution or otherwise, which states WHO decided within the City
that Analog Meters were going to be replaced with Smart Electrical Meters? WHO
decided, including any Resolution that states that they could CHARGE FEES to Citizens for
wanting to keep their analog meters or who 'opted out' of the Smart Meter Program. This
is an 'opt in’ rather than an 'opt out.' They should know exactly what I'm requesting.

Sincerely,
Virginia

From: wnelson@fcgov.com

To: vriarv@hotmail.com: cmacrina@fcgov.com; Cityl eaders@fcgov.com:;
KGERTIG@fcgov.com; RPierce@fcgov.com; cvidergar@fcgov.com

Subject: RE: Open Records Request
Date: Wed, 18 Mar 2015 19:01:17 +0000

Ms. Farver:

We have clearly missed the ball in terms of responding to your request to your satisfaction. | have
spoken with Utilities Executive Director Kevin Gertig and we will be getting together as soon as possible
to determine what additional records, if any, respond to your request. if you are aware of any specific
documents you are seeking, please send me a fist.

Thank you once again for your patience. Please do not hesitate to call if you would like to discuss this
further.

Most sincerely,
Wanda Nelson, City Clerk
City of Fort Collins

wnelson@fcgov.com

970.416.2995



From: vrfarv@hotmail.com
To: wnelson@fcgov.com; cmacrina@fegov.com; cityleaders@fcgov.com

Subject: RE: Open Records Request
Date: Tue, 17 Mar 2015 19:19:19 -0600

I'm still waiting for a response! This will be my 4th attempt. What
about TRANSPERANCY!
Virginia

vrfarv@hotmail.com

From: cmacrina@fcgov.com

To: vrfarv@hotmail.com
CC: cvidergar@fcgov.com; wnelson@fcgov.com

Subject: FW: Fort Collins Smart Meters
Date: Mon, 2 Mar 2015 22:36:05 +0000

Ms. Farver,

| wanted to let you know that staff is working on your request. | expect to be able to provide a
response that answers the authorization question with documents by Friday.

Thank you.

Christine Macrina

Boards and Commission Coordinator
City Clerk’s Office

cmacrina@fcgov.com

Fort Collins, CO 80522

970) 416-2525



From: Virginia Farver [mailto: vifarv@hotmail.com]
Sent: Tuesday, February 24, 2015 9:05 PM

To: Wanda Neison; Christine Macrina; City Leaders
Subject: RE: Fort Collins Smart Meters

Wanda and Christine,

I think you need to read this once more. I need to know exactly WHO authorized the
removal of analog meters from customers' homes and businesses and the replacement of
those meters with smart meters.

I need to know WHO authorized the charging of fees for those customers who request
an analog clectric meter or in other words, who choose to "opt out" of the smart meter
project.

I already have the City Code Documents and Ordinances. I need to know exactly WHO
authorized these. I need to see the signatures.

Sincerely,
Virginia

From: wnelson@fcgov.com

To: yrfarv@hotmail.com

CC: emacrina@fcgov.com; DUnger@fcgov.com

Subject: RE: Fort Collins Smart Meters
Date: Tue, 24 Feb 2015 20:38:24 +0000

Hello Virginia:

My apologies if the documents you received from Christine were not responsive to your request. Can
you please tell me what additional information you are seeking? Thanks for your patience.

Wanda

Wanda Nelson, City Clerk
City of Fort Collins

wnelson@fcgov.com
970.416.2995



From: Virginia Farver [ mailto;vrfarv@hotmail. com]

Sent: Tuesday, February 24, 2015 1:33 PM
To: City Leaders
Subject: Fort Collins Smart Meters

This will be my 3rd attempt to get the answers to these questions. This is for the 'Electric AMI
Meters' for the city of Fort Collins.

Sincerely,
Virginia

From: wnelson@fcgov.com
To: vrfarv@hotmail.com
CC: cmacrina@fcgov.com

Subject: RE: Open Records Request
Date: Tue, 10 Feb 2015 22:14:10 +0000

Hi Virginia:

We have received your record request and will begin processing it right away. My colleague
Christine Macrina will facilitate this request.

Thank you,

Wanda

Wanda Nelson, City Clerk
City of Fort Collins

wnelson@fcgov.com
970.416.2995



Date: February 10, 2015
To: City of Fort Collins

Public Records Request
I'request the following records as provided by Colorado Revised Statutes 24-72-200 through 206,

Any and all Resolutions, ordinances or other formal records of decision approved or adopted by the
City Council:

1) that authorize the removal of analog electric meters from customers’ homes and businesses
and the replacement of those meters with smart meters,

2) that authorize the charging of fees for those customers who request an analog electric meter,
or in other words who choose to “opt out” of the smart meter project.

This is the Advanced Meter Fort Collins project

http.//www.fcgov.com/utilities/sustainability-leadership/ advanced-meter-fort-collins/

Please send these records to me via email.

The City should waive fees according to its Public Records Request policy on its website, section 4(g)(ii),
because these records are “agenda materials to be considered by the City Council, boards and
commissions” etc,

http://www.fegov.com/cityclerk/pdf/open-records-request-polic .pdf

If the custodian denies access to any public record, T request a written statement of the grounds for the
denial, which statement shall cite the law or regulation under which access is denied and shall be
furnished forthwith to the applicant, 24-72-204 (4)

If you do not waive the fees and you believe that the amount of the fees you will charge for this records
request exceeds $30 please contact me before incurring fees on my behalf,

Please notify me as soon as possible of the fees you will charge for executing this request.
Thank you.
Sincerely,

Virginia Farver
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November 19, 2013

Subject: Notice of Termination of Utilities Service

Dear Utilities Customer:

Foft Coiiins Utiiities has piovided muhtiple communications regarding the ceed to upgrade iis electric
and/or water metering equipment at your property, including notification that continued refusai to
allow meter upgrades will result in service termination.

You must contact Utilities now at 970,221.6718 to schedule an appointment for immediate
installation of upgraded meter equipment to avoid termination of service. If we have not installed
upgraded meter equipment by December 2, 2013, electric and/or water utility service will be terminated
to your premise.

Utilities will reconnect service at your premises only during nonmal business hours {Monday-Friday
8:00am to 5:00pm) once you have allowed access for the purpose of installing upgraded metering
equipment. If service is disconnected, calt 970.221.6718 to arrange for reconnection. Service
restoration may take 24 hours or longer.

The customer is responsible for preparing the property far restoration of electric and/or water service.
The City of Fort Collins is not responsible for damage that may result from failure to prepare for
restoration of service.

If you choose not to contact Utilities to arrange for installation of upgraded metering equipment,
electric and/or water service will be terminated at your premise after December 2, 2013.
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April 23, 2013
Craig and Virginia Farver
1214 Belleview Drive
Fort Collins, CO 80526

Dear Mr. & Mrs. Farver,

We received your letter dated April 12, 2013 notifying Fort Collins Utilities of your complaint and
notice of investigation as related to digital electric meters. While we believe that many of your
concems appear to be based on misinformation and misunderstandings about the Advanced Meter Fort
Collins project, we respect your right to your opinions and beliefs.

For your reference, attached is a copy of the letter we provided in response to your earlier notification to
the City of Fort Collins, dated July 21, 2011, Please note in that letter the conclusions of Dr. Bruce
Cooper, Medical Director of the Health District of Northern Larimer County, who evaluated the radio
emissions associated with the Advanced Meter Fort Collins project.

In an effort to address some of the recent questions and concerns raised in your April letter, the
following is offered:

The metering devices being used by the City of Fort Collins are consistent with general industry
best practices. This program and project is subject to the authority and jurisdiction of the Fort
Collins City Council.

The City of Fort Collins does not share your interpretation with respect to the metering
reasonably triggering questions and/or concerns regarding surveillance, privacy or
endangerment of the public.

Applicable rates and fees for utility services are as approved by the City of Fort Collins City Council.
These rates and fees may be found on the City’s website at h ://www.colocode.com/fcmunjhtml.html,
Sec 26-712 Utility bill and account charges authorized; proceeduresprocedures. Please understand that
the utility metering at your home is owned, operated, and maintained by the City of Fort Collins
Utilities. Metering is a part of the City Utilities service delivery system owned, operated, and
maintained by the City. As a part of the terms of receiving utility services, customers are required to
allow the City to provide metering. It is the utilities’ responsibility to select, maintain and operate them
as needed. Permitting installation and maintenance of meters is a condition of continued electric and
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water service. Basedonﬂlemncﬁnsexpmsedmyowlmas,lmdmﬁndﬂmtyouprefermmwive
EleclricandWaterthmughtheuseofmanuallyrendwatermdclecnicmeteﬁng. That option is
available to you at 2 cost of $11 per month, leseadviseifﬂﬁsisnotthesaviceopﬁontbatyouprefer.

e
Utilities Light and Power Manager




